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THIRD PARTY LEGISLATORS IN KANSAS 


By Kart A. SVENSON, Ass’t Professor of Government 
Washburn Municipal University of Topeka 


A political phenomenon has been generally recognized in retrospective 
appraisal of third parties in the United States: an inherent inability to enact 


their legislative programs when they have been in a position to do so. Because 
third parties are usually composed of and represented by persons inexperienced 
in the science of government and lacking in leadership ability and because 
they are usually combinations or alliances of pressure groups, minor party 
incumbencies are usually characterized by intra-party strife with each dissenting 
faction expositing its particular view as the view of the party and thereby 
destroying the coherency and success of its program and the effectiveness of 
the party. 

The Raison d'etre of the political scientist, if any exists, lies in his con- 
firming or invalidating generalizations, such as the above, by accumulating 
additional evidence. For example, a study of the legislative record of third 
parties in Kansas during the last decade of the nineteenth century may enable 
us better to predict the probable success or failure of future third parties in 
the United States. 


Before dealing specifically with the Populist party in Kansas, let us review 
briefly the causes of agrarian discontent in the United States. These causes, 
which gave rise to third party agitation after 1870, grew out of the dominance 
of the East in national affairs after the Civil War. The exigencies of the war 
and the temporary destruction of Southern agrarian political power in Congress 
gave the industrial East a firm hold upon the national government. The 
national Congress enacted measures which greatly benefited the Eastern capi- 
talist but which impoverished the farmer and laborer of the West and South. 
As a result, discontent centered in these two sections of the country. 
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Foremost among the complaints of the early third parties were those 
directed toward the adolescent railroad corporations. The Kansas farmers 
were convinced that the railroads were favored by the government and were 
taking an unfair advantage of their position. Untold damage was done to 
people dependent upon the railroads for marketing their produce when the 
railroads engaged in such practices as rate discrimination, rebates, undepend- 
able service, and reluctance to use safety devices. Selling “watered stock” and 
basing freight rates and passenger fares upon over-valued property were other 
devices used by the railroads to increase their earnings. The farmers’ entire 
existence he upon the service provided by the railroads. But when the 
railroads refused to supply them with cars, their grain could not be marketed. 
When the railroads were allowed to charge exorbitant rates, based upon fic- 
titious property valuation, the farmers labored in vain. Thus the first cause of 
agrarian discontent centered about the manner in which the railroads abused 
their privileges. 

The currency policies of the United States government also gave rise to 
problems which turned into grave issues a short time later. As these currency 
policies began to have a telling effect, the farmers of the West and South 
found themselves with much less money. The amount of money in circulation, 
which had been $52.00 per capita in 1866, had been cut down to $12.28 by 
1877; and before the Populist uprising came to a head in 1890, it had been 
further reduced to less than $5.00. The result was that wages declined and 
farm produce brought in meager returns. 


The heavy mortgages with which western farmers were encumbered were 
a third cause of discontent. The farmers who arrived in the West during the 
decade of the seventies usually had little money with which to purchase land 
or farm implements. Eastern capitalists, however, having accumulated much 
liquid wealth during and immediately after the Civil War, saw in the western 
farm mortgages an enticing investment opportunity. In Kansas, the amount 
of speculation was extensive and the figures were extreme; the new mortgage 
debt incurred per capita in the year 1885 was more than double, and in 1887 
was more than triple, the amount of 1880. For example, in Phillips County, 
Kansas, over 77% of all land owned in 1887 was covered by real estate mort- 
gages. The drought which began in Kansas in 1887 lasted, with minor excep- 
tions, for ten years. Hence, together with low prices for poor grain, the mort- 
gage issue commanded considerable attention in political discussions after 1887. 


Finally, the farmers and laborers of Kansas regarded monopolies as a 
threat to the competitive system and especially a threat to the small producing 
class. Third party men believed monopolies were financed by the “arch ene- 
mies” of society, the bankers. Monopolies, the Populists thought, were part 
of a system which allowed great wealth to accumulate on one hand and thov- 
sands of people to go hungry on the other. The monopolies criticized by the 
third parties were in the fields of transportation, communication, steel, sugar, 
timber, and oil. 


MAJOR POPULIST ASPIRATIONS 
Throughout the South and West, as we have seen, discontent was rife 
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after 1870; Kansas was no exception. There, too, revolt found expression in 
various minor political parties: the Liberal Republican party, the Greenback 
party, Greenback Labor party, Union Labor party, and the Farmers’ Alliance. 
By 1890 these minor parties had merged into one: the Populist party. 


In Kansas, therefore, the Populist platforms of 1890 reflected third-party 
sentiment that had been growing steadily for twenty years. Populist admin- 
istrations endeavored to enact those measures which had been sponsored by 
their party; such as, 1. more stringent railroad regulation with a railroad regu- 
latory commission empowered to fix maximum freight rates and passenger 
fares; 2. a mortgage redemption law which would retard mortgage foreclosures 
in the state; 3. recognition of the rights of labor; 4. monopoly regulation; 
5. the establishment of an intermediate Court of Appeals to relieve the con- 
gestion of the Supreme Court; 6. other minor measures which included the 
outlawing of scrip as a means of debt payment, better methods of weighing 
gtain, and the adoption of the Australian ballot. 


These Populist planks so aptly reflected the needs of Kansas voters that 
in November of 1890 the Populists inflicted a major political defeat upon the 
Republicans and for almost a decade thereafter dominated the political scene. 
The Populists in 1890, gaining a four to one majority in the House of Repre- 
sentatives, elected the United States Senator. In 1892 the Populist party elected 
its entire state ticket as well as a large majority of the Senate. Yet the Repub- 
licans gained a slight majority in the House of Representatives that year. In 
1894 the conservatives of Kansas returned, the Republicans electing their entire 
state ticket and a clear majority in the House of Representatives. The Senate, 
however, a holdover from 1892, was controlled by the Populists, who still held 
a three to two majority. A Fusion party composed of Populists and Democrats 
was the successful party in the election of 1896. Not only did they elect the 
governor and other state officers, but also gained a sizable majority in both 
houses of the legislature. In the Senate the Fusionists held 26 seats, while the 
Republicans and Non-Fusion Democrats held 13 seats. In the House the 
Fusionists held 66 seats and the Republicans and Non-Fusion Democrats held 
only 56 seats. The Populist party, however, by 1896 had already divided into 
factions. The more moderate Populists, under the leadership of Senator L. D. 
Lewelling (Populist governor, 1892-1894), advocated a middle-of-the-road 
policy. This group of Populists, strangely enough, began to call themselves 
Republican-Populists two years later. They were in opposition to the more 
radical faction which desired to continue the methods of the aggressively active 
Populists of earlier years. 


In 1898 the Populist party was in the process of disintegration. In this 
year the Fusionists controlled the hold-over Senate by retaining 26 members 
while the Republicans and Non-Fusion Democrats held 13 seats. In the House, 
however, the Republicans won a four to one victory and elected their entire 
state ticket. In 1901 the Populists won only 7 of the 41 seats in the Senate 
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and 16 of the 126 seats in the House. After 1903, politically at least, the 
Populist party was a memory. 

All in all, between 1890 and 1900, the Populists were in control of the 
House of Representatives four years, the Senate eight years, and the guber- 
natorial office four years. Throughout this decade the Populist party fought 
futilely to increase governmental control of transportation facilities, particu- 
larly the railroads. To determine the degree of success achieved by the Popu- 
lists in the field of railroad legislation, let us briefly examine their legislative 
record. 


POPULIST ACCOMPLISHMENTS AND FAILURES 

Railroad Legislation 

As has been said, Republican predominancy in Kansas politics was severely 
threatened in the November elections of 1890. The corn-poor, debt-ridden 
Populists, gaining a four to one majority in the House of Representatives, 
were able to elect the United States Senator. The Republicans, however, were 
still in control of the Senate and also elected their entire state administration. 
As a concession to the strength of the Populist movement, the newly elected 
Republican Governor, Lyman U. Humphrey, recommended to the legislature 
in January, 1891, that the authority of the Board of Railroad Commissioners 
be increased. After lecturing the assembled law-makers on the virtues of the 
Commission system of railroad regulation, the Republican Governor proposed 
that the Board of Railroad Commissioners be given authority to establish joint 


freight rates: 


“With a view to promoting the efficiency of the Board, I invite your attention to 
the a of conferring upon it, by appropriate legislation, the power to 
reigh 


require joint t tariffs to be made over two or more railroads which connect 
with each other, so that continuous shipments may be made over such connecting 
roads from one point in Kansas to another in the same state, such joint tariffs 
to prescribe rates not to exceed, beyond reasonable transfer charges, a single and 
continuous rate for the same distance. By this means the business of this state, 
whether it be wholesaling or manufacturing, existing in any interior town in the 
state, may be placed upon as favorable a footing, so far as transportation charges 
are concerned, as like kinds of business originating in other states and reaching 
the same points of destination in this, by a single rate.” 


The Governor also recommended that more drastic provisions be made 
for the enforcement of the Board’s orders: 


“I am further of the opinion that in addition to the penalties now provided by 
law for neglect to comply with orders made by the Board, provision should be 
made for the specific enforcement of its orders, and the legal effect of such 
orders should be defined. For example: The findings and decisions of the Board 
respecting the reasonableness of any existing rates, which are the subject of 
complaint, are made prima facie evidence of reasonableness of the rates they 
prescribe in any proceeding brought to enforce them.’* 


But the hell-raising Populists who controlled the lower House during 
that session were in no mood to be assuaged by the Governor's tranquil reflec- 
tions on Republican political philosophy. They were convinced that the Rail- 


3 Senate Journal, 1891, p. 39. 
4 Senate Journal, 1891, p. 39. 
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road Commissioners were continually subject to regulation by clever lawyers 
on the payroll of the predatory railroad corporations. Therefore, true to their 
campaign promises, the third party solons introduced and passed a measure 
which would give the state legislature authority to establish freight rates in 
Kansas. The full title of this bill, House Bill No. 743, typifies the railroad 
legislation envisioned by the Populist legislators of 1891: 

“An act to regulate and establish reasonable maximum charges for the transpor- 

tation of freight on the different lines of railroad in the state of Kansas, and 

providing for a state board of railroad commissioners, with general powers of 
supervision over the transportation lines within the state, and giving to such 
commissioners full power and authority to control, fix and regulate the charges 
and rates to be collected by railroad and transportation lines for carrying freight 
over such roads and lines in Kansas, and to prevent unjust and unreasonable 
discriminations in such charges, and providing for the selection of such commis- 
sioners, and the manner in which they shall be chosen, and prescribing their com- 
pensation and duties, and making appropriations to enforce this act.’ 
House Bill No. 743 also sought to classify railroads on the basis of earnings: 
thus, the roads having the greatest income were to be compelled to accept 
90% of the legal maximum rate, whereas the roads having the least income 
were to be allowed to charge 10% more for their services than the fixed maxi- 
mum, which rates were to apply to the middle class of railroads only.® 

However, this radical measure, a benevolent effort to help the farmer 
and to protect the weak against the strong railroad companies by allowing the 
former to charge more for freight, might have had, in practical application, 
the exact reverse effect. In Kansas, where the strong and the weak railroad 
lines were closely interwoven and where some parallel lines were close enough 
for common traffic to choose its line, competition would have forced all rail- 
roads to charge the lowest legal rates. While these cut rates would have bene- 
fited the farmer, the end result would probably have meant bankruptcy for the 
weak lines. Then the strong railroads — those able to maintain service while 
charging low rates — would again have been in a position to raise their charges 
to the legal maximum, without competition. 

Also, the agrarians imagined that they had included in the bill an air-tight 
provision for its enforcement. Any railroad company which violated any pro- 
vision of the law was to be punished by having its rate of transportation estab- 
lished 10% lower by the Commission than those rates as provided by the law. 
This enforcement provision, a method of rate cutting through “premediated 
contempt,” would have greatly benefited the stronger roads in their efforts to 
drive the weaker lines into receivership. In order to get reduced rates, the 
farmers would probably have applauded and defended the strong lines in their 
crime of contempt. No provision was made to help the weak lines in com- 
peting with the greatly reduced rates of the strong lines. It is indeed difficult 
to determine in whose benefit this brain child of the first Populist House of 
Kansas was intended. 

House Bill No. 743, after it was sent to the Senate, was referred to the 
Senate committee on railroads and was reported unfavorably. In justification 


5 Senate Journal, 1 . 806. 
6 Senate Journal, igor" e 807. 
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of its action, the Republican chairman of the committee summarized the pre- 
vailing Republican attitude on the subject of legislative rate making: 


“In the absence of rates fixed by statute, they yield and become adapted to 
existing business conditions, to which they can be readily adjusted, from time to 
time, as these conditions change. Flexibility of rules and modifications of rates 
are demanded to meet the necessities of new industries and changes in relative 
commercial situations and conditions. For this reason statutory maximum rates 
as shown in this case, effect to disturb existing relations, to the injury and 
possible destruction of some of them, as the operation of this law would cripple 
every coal-mine, mill, manufactory or packing-house industry in the interior 
of Kansas. 

“Arbitrary rates fixed by language of statutes or decree of any authority vested in 
commissions must always stand as an obstruction to the necessary changes required 
to meet new conditions and changes in the various lines of business. For these 
reasons they have never been found practicable in operation, and have long since 
ceased to be favored by intelligent legislation.”” 


There followed four pages of involved reasoning purporting to show how the 
bill would crush the railroads, bankrupt the businesses, and reduce most of 
the people of Kansas to a state of starvation. 


As a result of the hostile attitude thus expressed, neither this bill nor any 
other railroad bill passed by the House ever reached the floor of the upper 
chamber during the session of 1891. Far from discouraged by their setback, 
however, the Populists continued to work for reform in railroad legislation 
during subsequent sessions. 


A large part of the session of 1893 was consumed in a conflict over the 
control of the House, which conflict has since been known as the Legislative 
War. In the election of 1892 the Populists elected their entire state ticket and 
also a majority in the Senate, but they failed to obtain a clear majority in the 
House. The Republicans elected 63 members and the Populists elected 58. 
The Populists claimed fraud in counting the ballots and contested 18 Repub- 
lican seats, whereas the Republicans contested 7 Populist seats. If the con- 
testants were barred from voting, the Populists would have had a slight 
majority, but if the contestants were considered de facto members and allowed 
to vote, then the Republicans would have had a clear majority.’ Both parties 
organized the House, each claiming to have elected a majority of the total 
membership. The issue was finally submitted to the Supreme Court, and the 
Republican House was held to be the de jure House. The Populist House then 
adjourned and most of its members were seated in the regular House. 


Notwithstanding the Legislative War which was raging in the lower cham- 
ber, the first Populist governor, L. D. Lewelling, in his inaugural message, 
asked the legislature to enact a bill to reorganize the existing Board of Rail- 
road Commissioners, preferably on a non-partisan basis, in order to give it 


7 Senate Journal, 1891, p. 811. 
8 As an example of ulist demagoguery and immaturity, the following selection of a speech 
by a Populist leader Jerry Simpson on inauguration day is Fee yay ou (Populists) must 
e the Legislature in Hall tomorrow, and I wouldn’t let the technicalities of the 
in the way. Call, this a revolution if you will. | 1 do not favor revolution in this 
reso! tha e Legislature here tomorrow.” 

Capital, January 10, 1893. = 
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wer to frame and enforce “such freight charges as would insure fair treat- 
ment to the shipper and just compensation to the carrier.” 


Because the Populist House of Representatives was not satisfied with a 
bill which would allow the Railroad Commissioners to set maximum rates, 
they enacted and sent to the Senate a maximum freight rates bill. But since 
the Populist House was declared illegal by the State Supreme Court, the rail- 
road legislation had to be started anew by the House, which was then controlled 
by the Republicans. The Senate Railroad Committee reported out a bill iden- 
tical with the bill passed by the Populist House, and the Senate passed the 
measure. In the meantime, the Railroad Committee of the Republican House, 
after it had legal control of the lower chamber, reported out House Bill 
No. 119. 


By this bill, decisions of the Board of Railroad Commissioners could have 
been enforced by means of mandamus proceedings instituted by the attorney 
general. Original jurisdiction would have been given to the Supreme Court 
and the District Courts; and on any appeal from a district court, the Supreme 
Court would have tried the case de novo. In these proceedings, the court would 
determine the reasonableness of any rates fixed by the Board. If any rate were 
considered unreasonable, the court could set a reasonable rate in lieu of the 
rate fixed by the Commission. The railroads would have been permitted to 
charge the old rates until a final decision had been reached. But if the rates 
as fixed by the Commission were upheld, the railroads would have been required 
“ refund, on demand, any excesses collected after the date of the Board's 

ecision. 


This bill was passed in the House with thirteen dissenting votes, of which 
twelve were cast by Republicans and one by a Democrat. Several Republicans 
and Populists in the House voted for the measure under protest: the Repub- 
licans because they thought it too stringent and the Populists because it did 
not go far enough. A Republican who voted against the bill expressed his fear 
of granting the Railroad Commissioners the power to set rates: 


“In the campaign last fall, I expressed myself in favor of good, wholesome 
railroad legislation, such as would correct the present unjust discrimination and 
to protect the central and western part of the state from unjust charges of local 
rates from the Missouri river on car lots or less, and favored the enlargement of 
the powers of the railroad commissioners to enforce their orders in these matters ; 
but I said then, and I am now, opposed to placing yo cone railroad interest, 
upon which our farms are so ped: in to carry their products to market, in the 
hands of three or even five irresponsible and inexperienced men clothed with 
power to make. maximum rates, who, if they were honest, fair-minded men, 
might, by their ignorance of the laws of commerce, wreck every road in the 
state in twelve months. In my part of the state, some of the roads are now being 
compelled by law to — their roads in the interest of the people that voted 
aid to build them, and many more of the branch roads that are honestly trying 
to carry out their contract with the people are operating their roads at a loss to 
the —: If this bill passed, I believe this class of roads would all go into 
the hands of a receiver in less (than) twelve months, and then we could not 
compel their operation, and would be shut off from our market. I have, in my 
district, a railroad division with roundhouse and machine shops, that gives 
employment to about three hundred men, whose interest I am as much under 
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obligation to consider as any class of laborers, and I cannot vote for any bill 
that I think would injure them as to holding their employment, or as to wages 
pe and I believe this measure, if enacted into law, would so do; therefore, 


vote no,’”? 


Three Populists, including the speaker of the ill-fated Populist House, 
explained their protest vote as follows: 


“Mr. Speaker: The undersigned members of the House, having voted in favor 
of the passage of House Bill No. 119, Being an act entitled an act relating to 
railroads, and conferring additional powers upon the Board of Railroad Com- 
missioners, empowering said commissioners to fix classifications and reasonable 
maximum freight rates for freight and joint rates, and providing penalties for 
extortion and discrimination in rates, hereby protest against the passage of said 
bill, for the reasons — 


“1st. That while said measure is an improvement upon the existing law, it fails 
to meet the demand of the people, in that it does not provide for a system 
of maximum rates established by law. 

“2nd. That said measure as a whole is an evasion of grave public demands, 
namely: that of the passage of a law that will control not only the rates of 
freights and fares, but the fictitious capitalization of railroad property as well.’’!° 


Of those who voted for the bill, several did so not because they were in 
favor of it but because they considered themselves pledged to their con- 
stituents. One of these, T. C. Ballinger, a Republican, offered the following 
explanation of his vote: 


“Mr. Speaker: In explanation of my vote I desire to say, that I am pledged to 
my constituents to favor extending the powers of the railroad commissioners, 
but I did not think I would be called on by this body to vote for a bill so radical 
in its provisions as House Bill No. 119, and, in my judgment, if this bill becomes 
a law, its operations will not be to the best interest of the whole state, and fear 
it will do a great injustice to a large class of laborers; but to be true to my 
pledges, I must waive my personal feeling and judgment and vote aye.’ 


Similarly, some Republican members voted yea on House Bill No. 119 
but thought it much too sweeping and radical to be practical legislation. Thus, 
D. W. Eastman protested: 


“Mr. Speaker: For the first time in the history of this session I wish to explain 
my vote. I am in favor of redeeming our pledges to the people, made in con- 
vention last year, that we would favor such legislation as would give equal 
facilities and as low rates for our people as are enjoyed by the people of neigh- 
boring states. I am not in favor of crippling or destroying any industry in 
which such vast amounts of capital are invested. 

“I am opposed to the unseemly haste with which this bill has been pushed 
through, without any adequate discussion or consideration. In my dl comet, 
not ten gentlemen on this floor have an intelligent opinion of the far-reaching 
results of this bill. I believe the bill has been thus hastily pushed through in 
deference to a vicious sentiment, which too largely prevails in this state, that 
railroads have no rights which we are bound to respect —a sentiment in which 
I do not in the least share. 


“I am constrained, not on my own judgment of the fairness of the measure, 
which I have had no sufficient time to study, but on the assurance of gentlemen 


9 House Journal, i p- 494. 
10 House Journal, . 495. 
11 House Journal, 1893, e 494. 
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in whose honor and integrity I have the utmost confidence, and who have for 
several months given this matter their careful attention and study, that the bill 
is fair alike to the people and the railroads, to vote aye.”!? 


When House Bill No. 119 was sent to the Senate, the original maximum 
rate bill as passed in the illegal Populist House was immediately substituted 
and passed. On March 8, six days after House Bill No. 119 as amended by 
the Senate had been returned to the House, and while it was being read to the 
House, the reading was dispensed with by unanimous consent."* Then O. L. 
Atherton, a Republican, moved that the House not concur in the Senate amend- 
ment; the sixty-two Republicans voted yea and the forty-eight Populists voted 
nay. On that date the chairman of the House Railroad Committee wrote on 
the back of the bill — which is now in the Kansas State Historical Society at 
Topeka — the statement: “Not acted on by the House committee on railroads 
for haven’t time to consider and return to docket.” 


Two successive conference committees, appointed to consider the bill, 
were unable to reach any agreement. The House conferees, the four Repub- 
lican members constituting the majority, accused the Senate majority of being 
more interested in making political capital of the issue than in securing rail- 
road legislation. They reported officially: 


“A majority of your committee are reluctantly constrained to believe that the 
opponents of House Bill No. 119 are more interested in making political capital 
for a party than in relieving the people of the state from the unjust and dis- 
criminative freight rates of which they so justly complain, which bill, if enacted 
into law, would relieve them. We are further impressed with the conviction 
that they desire no railroad legislation at this time, desiring to keep this question 
before the people for the next two years for purely partisan ends.”!# 


The Senate committee in their report of the conference committee claimed 
that House Bill No. 119 “would only be of benefit to a few wholesale mer- 
chants of a few interior towns of our state, and that it would be of very doubt- 
ful benefit to even them, and of no benefit to the rest of the people of the 
state. And that the majority of the committee on part of the House will not 
agree to report the Senate amendment, giving as their reason that it would be 
impossible to properly consider it during the short time left of this session.”?® 


The other conference committee to which House Bill No. 119 was referred 
reached the same conclusions by using almost identical terminology. 


And House Bill No. 119 was never enacted. 


In the election of 1894 the Populists lost control of the state administra- 
tion. They retained their majority in the Senate, however, but held only a 
minority in the House. Although no maximum freight rates bill was intro- 
duced in either chamber, the Republican-controlled House originated five bills 
which were passed into law relating to railroads: 


12 House Journal, 1893, p. 493. 
1a House Journal, 1808, p13 
15 Senate Journal, 1558,"p. 807. 








The JOURNAL 


. An act requiring railroad companies to furnish free transportation to shippers 
of stock providing that more than one carload were shipped.1® 

. An act which related to certain contracts for the conditional sale, lease, or 
hire of railroad and street railway equipment and rolling stock." 

. An act which provided for the election of directors of railroad corporations 
and the classifications, by years, of their terms of office.1® 


. An act fixing the charges to be paid to the railroad for transporting the 
Kansas national guard or the Kansas reserve militia, the stores, horses, 
ammunition, equipment and baggage of the same, the terms of transporting 
the same, and prescribing a penalty for the violation of said act.1® 


. An act which regulated the granting of franchises to railroads and street 
railroad companies in cities of the first class having a population of over 
40,000.29 


However, to the Populists these enactments of 1895 were considered insig- 
nificant gains since their principal concern was still centered on a maximum 
railroad rates law. Moreover, inside Populist circles it was rumored that strong 
Opposition to the maximum rates bill was emanating from the State Railroad 
Commission. The Railroad Commissioners, Republicans appointed by the 
Republican administration of 1895, desired to retain the status quo, neither 
enlarging nor diminishing their authority. A maximum railroad rate law 
would have increased the power of the railroad commissioners by vesting 
power in them to enforce compliance with the law, but would have greatly 
weakened their authority by vesting in the legislature the power to set rates. 
In the report that they submitted to the governor, prior to the termination of 
their office in 1896, the Railroad Commissioners justified their views by claim- 
ing that the Commission was better qualified to set rates than was the legis- 
lature, and that rate making was not a legislative function.” 


In 1896 the Populists and the Democrats joined forces to become the 
Fusion party. Reform enthusiasm reached a new high that autumn after the 
election when it was evident that the new political alliance had elected not 
only a governor and other state officers but also a majority in both houses of 
the legislature. Never had the third party men been in such a position to enact 
their progressive ideas into law. The Fusionist legislators, however, were par- 
ticularly bent upon passing a maximum railroad rates law as they assembled 
in their respective chambers in the state house on January 12, 1897. 


Yet their spirits were dampened considerably that afternoon when the 
Governor's message was read. In a despondent mood, the Chief Executive of 
Kansas reviewed the attempts made by the people to control the transportation 
facilities of the state in the interest of the people. He noted that as the state 
had passed more effective railroad legislation, which was in turn being upheld 
by the state courts, the corporations had sought and secured the protection of 
the federal government under the aegis of the fourteenth amendment properly 


16 Laws o 1895, Ch. 195, Sec. 1-2-3, p. 336. 
1895, Ch. 196, Sec. 1, p. 337. 

18 Laws of 1895, Ch. 197, Sec. 1, p. 338. 

19 Laws of 1895, Ch. 198, Sec. 2, p. 339. 

20 Laws of a Ch. 199, Sec. 1, p. 341. 

21 Kansas Railroad Commissioners, Thirteenth Annual Report, 1895, pp. 31-14. 
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construed.” The Governor reminded the legislators that the people, realizing 
the futility of further state regulation because of the hostile attitude of the 
federal courts, had appealed to the legislative branch of the federal govern- 
ment and had been given “that subterfuge for justice called the interstate 
commerce commission.”** Then Governor Leedy divulged some information 
contained in the 10th annual report of that commission to the effect that recent 
court decisions had held that act inoperative and unconstitutional.” 


Nevertheless, the Governor recommended a maximum railroad rate law 
that would be fair to corporations and people alike. But if the corporations 
still flocked under the protecting wing of the federal courts “where justice to 
the people seems not only blind as it should be, but deaf and dumb also,” 
then he advised the people of the states west of the Mississippi to build their 
own railroad from points in the north to Galveston, Texas, where the United 
States government had built a harbor which could be entered safely by the 
largest ships. Because of unfavorable federal court decisions concerning state 
regulation of public enterprises, the Kansas Governor was adopting a states’ 
rights attitude strikingly similar in some of its aspects to that proposed by 
John C. Calhoun in his famous Disquisition on Government. Governor Leedy 
justified his stand in part by explaining: 


“After eleven years of weary waiting the people are now told by this Commission 
(the Interstate Commerce Commission) in its 10th annual report, just issued, 
that the law under which they were acting was defective, and had been held by 
the court of last resort as inoperative and unconstitutional. Thus, after fifty 
years of effort in this direction, we find that practically nothing has been done 
toward the control of corporations; that the quest has been avoided and delayed 
as much as possible through the courts, and ly, at the end, we find the will 
of the people thwarted and the corporations resting upon the bosom of the 
Supreme Court with the same feeling of confidence and security that an infant 
reposes upon the bosom of a wet nurse.’’5 


However, a quarrel developed within the legislature over the subject 
of the Governor's railroad proposal. The Senate Committee on Railroads 
recommended a bill for a moderate increase in the power of the Commission, 
and it was passed after many unsuccessful attempts were made on the floor 
of the Senate to substitute a maximum rate bill. With minor changes, the 
House passed the Senate bill, but forty-four members of the more progressive 
faction of the Populist party filed protests, mostly on the ground that the 
party had pledged itself to a maximum rate bill. A portion of their protest, 
signed by forty-four members, follows: 


“1st, We protest against this bill because it is not the measure we have promised 
the people. 


nment and Business, says, “When the menace to individual- 
he fight was transferred to the courts, which obligingly 
i, finding the 14th amendment, gave it a ‘substantial twist,’ 
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“2nd, Because this measure has met with the full approval of the railroad lobby, 
and because we believe it was drawn at the suggestion of the railroad attorneys 
of this state, and despite the fact that this bill has met the sanction and approval 
of men high in the councils of our party, we feel that it is a makeshift and an 
evasion, a compromise, and we are convinced of the fact that a compromise is 
nothing more or less than a defeat. 


“Yet feeling that we have done all we could to redeem our pledges, and inspired 
by the hope that our worse fears may not be realized, and that some good may 
result from the passage of this measure, we are constrained to vote aye.”%6 


The Governor vetoed the bill and returned it to the House on March 
9, 1897, with a long veto message attached in which he listed six objections 
to the measure. Many of these related to the complexities of the bill, but 
the prime objection was based on the fact that he favored a maximum rate 
bill. Although he felt that the federal courts in general were consociates of 
the vested interests, the Governor explained in his veto message that the 
Supreme Court had not yet denied a state legislature the power to set up a 
maximum rate schedule, notwithstanding the fact that an interpretation to 
the contrary had been assiduously disseminated by the salaried representatives 
of corporate interests. But if the legislature were to doubt the wisdom of 
passing a maximum rate law, the Governor thought that it should empower 
a commission to make maximum rates. On this point Governor Leedy, in 
his veto message, said: ¢ 

“The commission should be empowered to make rates upon a hearing, the date 

of which should be fixed by the statute, or notice of which should be given by 


the commission. In this way it avoids the legal technicalities of court procedure 
and becomes a representative of the legislature and not an adjunct of the courts. 


Such a commission, with such powers, I believe would have the power and right 
to make a schedule of rates for the entire state as if the legislature itself had 
done so.”27 


A futile attempt was made to pass the bill over the Governor’s veto, but with 
only a few days of the session remaining, nothing more was done about rail- 
road regulation. 

The Populists were voted out of power in the fall of 1898 partly because 
of rivalry between the Populists who were opposed to liquor and the Democrats 
who had championed the repeal of prohibition. The Populists did not want 
it said that they were being led by “Ex-Confederate Brigadiers” into the wet 
camp. Moreover, the war with Spain had caused a sharp rise in wheat prices 
and farmers lost interest in reform policies. Of major importance also is the 
fact that by 1898 it was evident in Kansas that the Populist party had small 
chances of becoming a national party, and many people were reluctant to 
support a party that had little or no chance of attaining national prominence. 
The final curtain was fast descending on the Populist performance in Kansas. 

Because he trusted in assurances that legislation for the regulation of 
railroads — which the Populists had long desired — could be enacted, on 
December 15, 1897, less than a month before the Fusionists were to retire 
from office, Governor Leedy called a special session of the legislature. In his 


26 House Journal, 1897, p. 909. 
27 House Journal, 1897, 5. 1090. 
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message to the special session, Governor Leedy stated that one of the reasons 
that had prompted him to veto the railroad regulatory bill of the regular 
session was his belief that the courts might declare it unconstitutional. More- 
over, the decision of Smyth v. Ames caused the Governor to believe that any 
maximum rate bill made by a state legislature would be held unconstitutional. 
The alarmed executive said that this decision rendered such an enactment a 
mere proposal of legislation — not a law — which must be submitted to the 
federal court for approval or rejection.** The court actually said: 

“While rates for the transportation of persons and property within the limits 

of a State are primarily for its determination, the question whether they are so 

unreasonably low as to deprive the carrier of its property without such compen- 
sation as the constitution secures, and therefore without due process of law, 
cannot be so conclusively determined by the legislature of the State or by regula- 
tions adopted under its authority, that the matter may not become the subj 
of judicial inquiry.”?° 

Nevertheless, Governor Leedy erroneously presumed from this famous 
case that the establishing of rate schedules was a judicial and not a legislative 
function, that the judicial determination of reasonableness was equivalent to 
the judicial formulation and enactment of rate schedules. Accordingly, he 
proposed “that the legislature confer upon the Board of Railroad Commis- 
sioners full judicial powers to try, hear and determine all questions as to the 
reasonableness and unreasonableness of every charge made by a railroad 
company for services rendered wholly within this state in the transportation 
of property.*° 

The Topeka State Journal for December 29, 1898, noted some of the 
peculiar incidents surrounding the passage of a bill that took into considera- 
tion the railroad proposals of Governor Leedy. Before the session opened, 
Populist members were asked to sign pledges that they would support the 
measure of the party caucus. At the opening session, the rules of the House 
and Senate were revised to permit a suspension of rules by a simple majority 
tather than by the customary two-thirds majority. Even the Governor was 
urged to sign a pledge that he would not veto any action of the legislature. 

Consequently, Senate Bill No. 1 was passed in the face of strong opposi- 
tion from the Republican minority and amid feelings of misgivings on the 
part of the moderate Populists. 

This new statute abolished the Board of Railroad Commissioners and 
created in its place a Court of Visitation. This court was empowered by 
judicial procedures ‘‘to try and determine all questions as to what are reason- 
able freight charges connected with the transportation of property between 
points in this state.” It was authorized to classify freight, to apportion trans- 
portation charges among connecting carriers, to require construction and 
maintenance of depots, switches, side tracks, stock yards, cars and other 
facilities for the public convenience, and to compel reasonable and impartial 
transportation and car service. It was also empowered to investigate and to 
determine the merits of impending strikes. 


Senate Journal, S) Session, 1897. p. 7. 
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The Court of Visitation was intended to function as a judicial body. 
Under the statutes, it was authorized to summon juries, and it was given 
complete law and equity power over all matters within its jurisdiction. 
Extremely drastic penalties were prescribed for failure to comply with its 
rulings. The law stated that any railroad company which violated any provision 
of the act or neglected to obey an order of the Court would be deemed guilty 
of a misdemeanor and subject to a penalty of $1000 and each day of violation 
would constitute a separate, distinct, and additional offense and misdemeanor. 


It was not long, however, until this legislation, passed in a hurry in order 
to fulfill a campaign promise, was hurried to a federal court for a determina- 
tion of its validity. In the case of Western Union Tel. Co. v. Myatt, filed on 
November 27, 1899, the plaintiff argued that the maximum rates set by the 
Court for telegraphic service were less than the cost of the service, and there- 
fore were unreasonable and confiscatory. On this point, Judge W. C. Hook, 
after stating the facts of the case, lectured the state on the subject of regulation: 


“So long as property is so employed, the power of control by the public through 
their proper representatives exists; and such control may embrace not only 
provisions for the safety, security, and convenience of the public, but also 
restrictions against unreasonable or extortionate charges and unjust discrimina- 
tions. This power of control, however, is not absolute, but is subject to certain 
constitutional limitations, designed for the protection of the owner against 
oppressive action on the part of the state amounting to a deprivation of his 
property without compensation, or without due process of law, or amounting to 
a denial of the equal protection of the laws.’’31 


Hence, the first rates-set by the Court of Visitation were held to be in violation 
of the 14th amendment of the National Constitution. 


Judge Hook went on to say that although the purpose of the law was 
commendable, the legislature which enacted it flagrantly disregarded every 
theory of democratic government known to man. Although the Kansas con- 
stitution did not explicitly provide for the separation of powers, the Kansas 
Supreme Court had held an act conferring executive, legislative, and judicial 
duties upon one officer of one branch of the government inconsistent with the 
Kansas constitution. Therefore Judge Hook stated: 


“That the law creating the Court of Visitation is in contravention of the consti- 
tution of the state of Kansas, which inhibits the conferring of inconsistent 
legislative and judicial powers upon the same body, to be exercised regarding 
the same subject-matter.’’5? 


The constitutions of Oklahoma and Virginia had no provision for the separa- 
tion of powers and had not been interpreted to the contrary by the Supreme 
Courts of those states, but not so with the constitution of Kansas. The federal 
district judge, after quoting from many decisions of the Supreme Court of 
Kansas which he held binding upon his court, said: 


“Under the constitution the legislature may not create a court for the exercise 
of its own legislative functions, or for the performance of purely administrative 
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or executive duties; and though a tribunal, as constituted by legislative act, 
may be denominated a court, may possess a seal, and be clothed with the usual 
an customary vesture of a judicial tribunal, yet its real character is determined 
by its jurisdiction and the functions it is empowered to exercise. The legislature 
may create a Court of Visitation, but it can only be a court in respect of matters 
of a judicial nature, and such as are properly incidental thereto.”* 


The federal district court concluded that the legislature which established 
the Court of Visitation had ignored both the federal Constitution and the 
Kansas state constitution and the theories of government underlying each. 
Summarizing the import of this enactment, Judge Hook warned: 


“By the lan of the act under consideration, the Court of Visitation can 
prescribe a tariff on rates and charges, judicially determine the reasonableness 
thereof, and then enforce their judicial determinations in as radical and complete 
a method as could be devised. Concisely stated, the Court of Visitation may 
make laws, sit judicially upon their own acts, and then enforce their enactments 
which have received their judicial sanction.”’™ 


Not six months later, on May 5, 1900, in the case of Goddard v. Johnson, 
the Kansas Supreme Court held the Court of Visitation unconstitutional. After 
a long opinion explaining that while the Kansas constitution did not contain 
an express provision to the effect that persons charged with the exercise of 
power properly belonging to one branch of the government should not 
exercise functions pertinent to any of the others, court decisions pointed 
definitely in that direction. Judge William R. Smith closed his opinion with 
the following words: 


“Despotism begins when the executive, legislative, and judicial departments of 
government cease to be independent of one another, and the tyrant exercises 
without check the powers of the three united.’’®5 


So was ended the struggle of the Populist party to enact one of the most 
important planks: that which advocated more stringent control of railroad 
rates and services, and in particular, a maximum railroad rate law. In attempt- 
ing to enact that plank, the first successful third party of Kansas failed 
miserably. When the special session provided for the Court of Visitation, it 
ome the earlier laws pertaining to the appointment, powers, and duties 
of the Board of Railroad Commissioners. Hence, when the courts declared 
the Court of Visitation unconstitutional, Kansas was completely without a 
state regulatory agency and without any effective railroad law on the books. 
Therefore, until a new law was enacted by the Republicans in 1901, the rail- 
roads of Kansas, almost completely unregulated, benefited from the blunders 
and shortcomings of grass root legislators. 


Mortgage Relief Legislation 

In addition to championing more stringent railroad regulation, the 
Populist party turned its attention to another of the great problems which 
confronted the Kansas farmer: his heavy indebtedness to Eastern capitalists. 


Fed. q 
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In an earlier section, we have noted how heavily Kansas land was mortgaged to 
absentee investors. To solve this problem, the Populist party had demanded 
a mortgage redemption law. Such legislation had been espoused as early as 
1878 in Kansas by the Greenback party, an ancestor of the Populist party. 
The problem had become so acute by 1890, however, that many Republicans 
and Democrats, especially from the western agrarian section, began to advocate 
legislation which would retard the foreclosing of mortgages in Kansas. The 
type of remedial legislation urged by the distressed agrarians in 1890 was 
embodied in a resolution submitted by an agrarian delegate to the state 
Republican convention in Topeka in 1890: 


“Resolved, That the next legislature should so amend the laws relating to fore- 
closure and sale of real estate under mortgage contract as shall secure the 
mortgagor the privilege of redeeming such real estate, at any time within 
twenty-four months from date of such foreclosure sale, by the payment of the 
judgment and of legal interest from date of sale to date of redemption.’’** 


The question was put on the adoption of the amendment and it was 
declared lost. But upon a reconsideration of the question, F. E. Gillett, of 
Kingman County, implored the assembled Republicans to consider carefully 
how serious the situation had become: 


“I come from a county where, at three terms of court, more than 100 mortgages 
were foreclosed every term. I am a member of the bar, where I know what 
these things are. My county demands a redemption law, and the Judicial District 
in which I live demands a redemption law, and I believe the western half of the 
prongs Kansas unanimously demands this of the Legislature that we shall elect 
this fall.’’87 


The idea, nevertheless, seemed extremely radical and impractical to some 
Republicans, especially those from the eastern part of the state: they were 
convinced that a mortgage redemption law would do more harm than good, 
and they expressed their doubts regarding radical proposals designed to 
traverse the time honored laws of finance. With these thoughts in mind, 
A. H. Ellis, a delegate to the convention, spoke in opposition to the proposed 
mortgage redemption plank: 


“I realize today that the condition of the farmer with a mortgage upon his 
farm is anything but a happy one. I realize that for his benefit — to help him in 
his hour of need — this Convention should do all it can do. But I am thoroughly 
convinced that this resolution will do a great deal of harm. We need in this 
state low rates of interest. The mortgages in this State are not being carried 
by local capital, but by the fund of Eastern investors. I am not a loan agent and 
never had anything to do with loaning money for Eastern capitalists — indeed, 
my personal interests might in some measure be benefited were foreign capital 
drawn out of the State— but it is a matter of grave doubt whether the people 
of Kansas generally, and especially the debtor class, can afford it. It is a matter 
for you to consider whether you can afford to have an already high rate of 
interest further raised, as it certainly would be by the adoption of a two years’ 
statute of redemption, the inevitable effect of which would be to prevent the 
renewal of farm loans at anything like existing rates. I submit that such a 
measure would be ruinous to the best interests of Kansas.’’88 


36 Proceedings of the Twenty-ninth R blican State Convention of Kansas, p. 49. 
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At the same convention, delegate R. W. Blue spoke: 


“No resolution that you can pass can instruct the legislature to pass an act that 
is absolutely unconstitutional. You cannot change the condition of the people 
that have already had their mortgages foreclosed, and that are being ousted. 
However much it may be deplored, and I deplore it as much as anybody can, 
you can do nothing that will apply to the past, but only to the future.’”’® 


In similar language, S. S. Kirkpatrick spread his words on the conven- 
tion record: 


“The first bill introduced in the Senate of this State, at its last session, was a bill 
to grant the relief contemplated by this resolution. The bill was referred to the 
Committee on Judiciary and the constitutionality of the bill thoroughly con- 
sidered, and while the bill was permitted to go to the committee of the whole 
Senate, I believe no member of the committee entertained a doubt of its uncon- 
stitutionality, and it was rejected for that reason. Being powerless to afford relief 
as to the existing mortgages, it would be unwise to provide a redemption for 
future mortgages. Having a mortgage on my own farm, which it may become 
necessary to renew, I want no obstruction then in my way, and I confidently 
believe that the measure offered would materially injure those who are situated 
as myself. I therefore protest against the passage of this resolution.’ 


In spite of fierce opposition, however, the mortgage resolution was 
finally adopted in a modified form on the Republican platform. Then, R. W. 
Blue, still violently opposing the plank, reminded the delegates that ‘‘no 
resolution that you can pass can instruct the legislature to pass an act that 
is absolutely unconstitutional.” In such a manner did a proposal, urged con- 
sistently since 1878 by the third parties of Kansas, find its way to the 
Republican platform in 1890." 


The tirades of angry conservatives, however, did not dishearten the 
advocates of a law designed to slow up mortgage foreclosures. For in 1891, 
the House of Representatives, composed predominantly of Populist members, 
passed unanimously a mortgage redemption bill. This bill, House Bill No. 
540, would have limited the cost of foreclosure proceedings to $10.00, 
eliminated the need of filing a suit in order to foreclose, and would have 
allowed a twenty-four month redemption period during which a mortgagor 
could redeem his foreclosed land by paying the principal, interest, taxes, and 
costs.“* In the meantime, the mortgagor could possess, use, and enjoy his 
land. The bill also prohibited a mortgagee from obtaining a personal judg- 
ment in addition to the mortgaged property. However, the bill contained no 
express provision excepting from the proposed law mortgage contracts 
drawn up prior to the passage of the legislation. 


The measure was sent to the Senate, where it was defeated 13 to 2. 
Senator S. S. Kirkpatrick, a firm believer, as we have seen, in the sanctity of 
established property law, explained his negative vote: 


4 Proceedings of the Twenty-ninth Republican State Convention of Kansas, p. 51. 
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“I desire to protest against the passage of House Bill No. 540. It is claimed by 
the friends of this bill that its provisions are in the interests of the unfortunate 
debtor. I do not think so. I believe it will operate to the prejudice of the 
mortgagor. It will precipitate hundreds and thousands of foreclosures that 
would otherwise not be brought. It will not save costs, as is claimed, for the 
reason that numerous suits will grow out of the proceedings. Long established 
rules of foreclosure should not be changed except for the very best of reasons.’* 


Later in the session of 1891, the Senate reconsidered the bill. It was 
amended to provide that the two year redemption period was applicable 
only when the costs of the action were paid within six months, when all taxes 
were paid in six months, and when the interest was paid semi-annually. It 
was further amended to except from coverage all mortgages executed previous 
to the date of passage. Thus amended, the bill was passed and returned to the 
House, whose radical members felt that the Senate had amended all the life 
out of it. The House immediately substituted and passed a bill similar to 
the one they originally proposed. The Senate, however, because of an adjourn- 
ment ruling, refused to receive the measure. 


The principle reason for the Republican Senate’s hostility in 1891 toward 
the House measure seems to have been that the bill did not specifically exempt 
previously executed mortgages from its coverage. The Populists in the 
House apparently did not take seriously Article I, Section 10, of the Federal 
Constitution, which forbids a state to impair the obligation of a contract. 
Many Populists were known to have advocated a retroactive mortgage 


redemption law. But such a law, if passed, would have upset a time honored 
basis of English-American law and would have probably been immediately 
held unconstitutional by the courts.. This Populist sponsored legislation, sure 
to injure many creditors, would have benefited but few debtors. 

Hence, because the Populists in the House of 1891 would not specifically 
exempt previously executed mortgages from coverage, the much needed 
legislation was postponed another two years. 

Agitation for such legislation continued, however, and several mortgage 
redemption bills were introduced in both Houses in the legislative session of 
1893. The problem involved was to pass a law which would, to some extent, 
ease the plight of the farmer whose land was encumbered with mortgages 
and, as Governor Lewelling had explained in his message to the legislature, 
would contain proper safeguards for the protection of the creditor against 
loss by reason of delay. 

As a result of this persistent public clamor, a mortgage redemption law 
was finally passed by the Populists in 1893, over the opposition of a small 
coterie of stand-pat Republicans in the Senate who voted against the bill 
because they feared that it would not exempt existing mortgage contracts 
from coverage and that it would discourage Eastern investors from helping 
to develop Kansas. 

In fine, the bill was merely a revision of existing mortgage statutes in 
that it provided for the mortgagor a period of eighteen months after the 
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time of foreclosure for the redemption of his property. Because of the far 
reaching effect of this reform measure — still on the Statutes of Kansas today 
— and because of the litigations that arose from its application, an examination 
of the phrasing of the measure is advisable. Following is the crux of the law: 


“Section 2. The defendant owner may redeem any real property sold under 
execution, special execution, or order of sale, at the amount sold for, together 
with interest, costs, and taxes, as provided for in this act, at any time within 
eighteen months from the day of sale as herein provided, and shall in the mean- 
time be entitled to the possession of the property; but where the court or judge 
shall find that the lands and tenements have been abandoned, or are not occupied 
in good faith, the period of redemption for defendant owner shall be six months 
from the date of sale, and all junior lien holders shall be entitled to three 
months to redeem after the expiration of said six months. 

“Section 3. For the first twelve months after such sale, the right of the defendant 
owner to redeem is exclusive; but if no redemption is made by the defendant 
owner at the end of that time, any creditor of the defendant and owner whose 
demand is a lien upon such real estate may redeem the same at any time within 
fifteen months from the date of sale. A mechanic’s lien, before decree enforcing 
the same, shall not be deemed such a lien as to entitle the holder to redeem.’’*® 


This measure, like the other mortgage relief bills introduced by the 
Populists, did not definitely state whether its provisions were retroactive. 
Avoiding the issue of mortgages then in effect, Sec. 25 simply stated: 


“The provisions of this act shall apply to all sales under foreclosure of mortgage, 
trust deed, mechanic’s lien, or other lien, whether special or general and the 
terms of redemption shall be the same.’*¢ 


The law had not been in effect more than six months, however, before 
this glaring omission in its provisions precipitated trouble. The first case was 
that of Beverly, who tried to foreclose a mortgage on Barnitz.** In this first 
important test of the new law, a majority of the State Supreme Court held, 
in an opinion by Chief Justice Horton, that this particular law of Kansas did 
not apply to contracts made before its passage; and that if it were meant 
to apply to prior mortgages, the law was void because it impaired and lessened 
the value of such contracts. Thus, the Supreme Court of the state of Kansas 
affirmed the judgment of the Shawnee District Court. 


So debatable was this matter of retroactive application of the new law, 
however, that a slight change in the membership of the State Supreme Court 
resulted in a reversal of the earlier decision when the case was reheard a short 
time later.“* The basis of this new interpretation was that the Act affected 
only the remedy of the contract and not the contract itself. 


But the case still was not settled; in fact, it was taken by Barnitz to the 
highest Court of the land. The Supreme Court of the United States held the 
law unconstitutional insofar as it affected mortgage contracts made prior to 
the enactment of the law. The opinion of this Court took the form of a 
lecture on the obligation of contract clause of the Federal Constitution. Any 
state statute, the Court said in effect, which authorizes the redemption of 
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property sold upon foreclosure of a mortgage, where no right of redemption 
previously existed, or which extends the period of redemption beyond the 
time formerly allowed, cannot constitutionally apply to a sale under a mort- 
gage executed before its passage. Mr. Justice Shiras closed his opinion by 
stating: 

“Any such modification of a contract by subsequent legislation against the 


consent of one of the parties, unquestionably impairs its obligations and is 
prohibited by the constitution.”*® 


Thus had the shortsightedness of the Populists resulted in needless, 
costly litigation. 

After an impartial study of the evidence, the writer believes that the 
mortgage redemption law of the Populist party was intended, probably by 
the majority of the Populists, to have retroactive application and that they 
ignored the existing interpretation of the obligation of contract clause of the 
Federal Constitution. If the Populist solons were cognizant of the reverence 
accorded Art. 1, Sec. 10, of the Federal Constitution, as certain third-party 
apologists would have us believe, then it would seem that they certainly could 
have expressed their intentions more accurately and precisely than they did. 
Hence, the evidence thus brought forward indicates why the Populist party in 
Kansas was not the successful political reform machine that its ardent sup- 
porters had hoped it would be. 


Labor Reform Legislation 

Just as an examination of the mortgage reform legislation revealed the 
weakness of this third party in the science of government, so an examination 
of the Populist efforts at labor reform reveals another common weakness of 
third party movements: namely, an inability to reach an objective because of 
internal dissention resulting from divergent interests within the party. 


It is often charged that American third parties rarely threaten major 
parties except when two or more of such minor parties combine. Similarly, 
when pressure groups — usually adamant on one specific issue and hazy on 
others — concur on a broader issue, major party supremacy is endangered. 
Generally, however, this unity of interest is superficial. The pressure group 
or minor party in a larger political organization is an imperium in imperio. 
Although avowing a common purpose and interest, the groups retain inwardly 
their separate entities; and when the circumstances which have united them 
disappear, the threatening third party reveals its various interest groups or 
divides into factions. Thus, the disintegration of the Greenback Labor party 
in 1887 left the forces of the farmers and the laborers divided into various 
groups and small parties. There were the Union Labor party, the United 
Labor party, the Progressive Labor party, and the American Reform party 
among the laborers. The farmers were divided into the Tax Reformers, the 
Anti Monopolists, the Grange, and the Farmers’ Alliance. An analysis of 
Populist endeavors in the field of labor legislation will enable us to see more 
clearly the inefficiency of a party composed of such divergent interests. 


49 Barnitz v. Beverly, 163 U. S. 118, p. 132. 
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Although third parties in Kansas had generally been agrarian movements 
organized to benefit the farmer in his struggle against monopolies and loan 
companies, some minor parties had been organized primarily to secure better 
working conditions and higher wages for the laborer. Moreover, all third 
parties had attempted to attract the labor vote. Thus the Greenback party of 
Kansas in 1878 had asserted: 


“The claims of humanity should be considered first, and the claims of mere 
property second; that labor is the active and meye oy capital of the country, 
and should be protected and fostered rather than idle money.’’5° 


The Populist party, although predominately an agrarian alliance, had captured 
the labor vote by identifying the cause of the worker with that of the farmer: 


“Resolved, That although the People’s party of Kansas is largely composed of 
farmers, we sympathize with all + i of laborers and will aid them in their 
contest for a better system and a more equitable division of the profits of their 
toils, and we invite their cooperation in our warfare against a common enemy.” 


It is interesting to note how the Populist party, when in power, translated 
these idealistic pronouncements into legislation. In 1891 both houses of the 
legislature passed, almost unanimously, an act to provide for the enforcement 
of liens for labor and material. It is true also that a Senate proposal which 
provided for an eight hour working day became law that year. However, the 
application of this law was limited by Senate Republicans to persons employed 
on behalf of the state, county, township, or municipality.’ But the researcher 
looks in vain for a proposal by the Populists in the House to broaden the 
scope of this act to cover workers employed by private corporations. 


A measure, House Bill No. 90, requiring railroad corporations to use 
safety coupling devices on rolling stock was introduced in the House but was 
reported unfavorably by the House Railroad Committee.* Moreover, a senate 
bill similar to House Bill No. 90 was passed almost unanimously by that body 
but was not considered by the Populist House.** No explanation can be found 
which can account for the party’s refusal to press the passage of such character- 
istically third party measures. It is very interesting to note that a bill regulating 
the discharge of corporation employees, preventing the blacklisting of said 
employees, and providing penalties for violation thereof was introduced in the 
Republican Senate,®> but no such measure was pressed by the House. Thus 
again we are at a loss to explain the refusal of the House to consider this 
supposedly basic third party measure. 


Populist inability to enact progressive labor legislation, which was already 
evident in 1891, also characterized the session of 1893, although a measure 
did become law that year which provided for the weekly payment of wages 
by private corporations in lawful money of the United States.** But the impor- 


50 Platform of the Kansas Greenback party, 1878, Kansas State Historical Library, Topeka, 
51 Platform of the Kansas Populist party, 1892, Kansas State Historical Library, Topeka, 


nsas. 

52 Laws of Kansas, 1891, Ch. 114, Sec. 1, p. 192. 
ouse Journal, 1891, p. 360. 
House Journal, 1891 p. 993. 
55 Senate Journal, 1891, p. 747. 

56 Laws of Kansas, 1898, Ch. 188, Sec. 1. p. 270. 
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tant aspect of this matter is that in the Populist Senate an amendment to 
exclude surface steam railways from the act was proposed. It did not carry, 
but it is difficult to explain why all eight members in favor of excluding rail- 
roads from the act were Populist farmers. No official explanation was given, 
but the Populist farmers probably imagined that this law would raise railroad 
rates. This vote well illustrates the division of Populists into labor and 
agrarian factions. 


No labor legislation whatsoever was passed by the legislature in 1895. 
In the Populist hold-over Senate, the sole stronghold of the Populists that 
year, three measures were introduced; but all three were lost in committee, 
never emerging for discussion or vote. One of these, Senate Bill No. 343, 
sought to vest in the chief instructor of political economy of the State Uni- 
versity of Kansas the duties of the State Commissioner of Labor.’ Another, 
Senate Bill No. 455, was a proposal to prevent discrimination against mem- 
bers of labor organizations.** The third measure, Senate Bill No. 456, would 
have protected discharged employees from blacklistings.° Yet not one of 
these three measures received sufficient support within the Populist dominated 
committee to be recommended to the Senate for enactment. We are forced 
to conclude, therefore, that internal disagreements among the Populists were 
so strong as to prevent the enactment of legislation promised in Populist 
platforms. 


In 1897, with the state administration entirely in the hands of members 
of the Fusion party, more progress was made in the field of labor legislation. 
An act to prevent the discrimination by corporations and individuals against 
members of labor organizations and providing penalties for the violation of 
the act was placed on the statute books.” Section 1 explained the type of dis- 
crimination covered: 


“That it shall be unlawful for any person, company, or corporation, or the agent, 
officer, manager, superintendent, master mechanic, or foreman of any person, 
company, or corporation, to prevent employees from joining and belonging to 
any labor organization, and any such person, company, or corporation, or any 
agent, manager, superintendent, master mechanic, or other officer of any person, 
company, or corporation that coerces or attempts to coerce employees by dis- 
charging or threatening to discharge said employees because of their connection 
with such labor organization, shall be dee guilty of misdemeanor and upon 
conviction thereof shall be fined in any sum not less than fifty dollars nor more 
than five hundred dollars.” 


The bill was passed unanimously in the House and passed with only four 
dissenting votes in the Senate. This bill was almost identical with the measure 
that had failed of enactment in 1895. 7 

Another act, successfully carried in 1897 after having been lost in com- 
mittee in 1895, was a statute preventing blacklisting by employers of labor, 
providing penalties therefor, and providing for the recovery of damages.” 
Blacklisting was defined by this act as follows: 
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“Any employer of labor in this state, after having discharged any person from 
his service, shall not prevent or attempt to prevent Y word, sign or writing of 
any kind whatsoever, any such discharged employee from obtaining employment 
from any other person, com or corporation except by furnishing, in writing, 

on request, the cause of duschat ge. "S 

An act to secure to laborers and others the payment of their wages in 
lawful money was also passed in 1897. This act strengthened the measure 
passed in 1893 by making the violator guilty of a misdemeanor.” 

But although they did pass more favorable labor legislation in 1897, a 
much discussed labor reform measure, which had been vigorously championed 
by the Populist party, was completely ignored by them during this session. 
A primary labor lien law, which had been advocated as early as 1894 by the 
Kansas third party, was not even considered. The crux of this desired labor 
measure was stated in the party’s platform in 1894: 

“We demand that where the property of a corporation has been placed in the 


hands of a receiver, the wages of the employees shall be a first lien on its earnings 
and effects,’’® 


When action on this pivotal measure was expected in 1897, it was not forth- 
coming. In fact, as we have seen, the third party lawmakers failed to intro- 
duce the measure in either House, and the third party governor neglected to 
mention it in his message to the legislature. No explanation is to be found 
for the apathy of the Populist party toward this labor measure in 1897, but 
factions within the party undoubtedly contributed to its omission from the 
Populist legislative program. 

The apparent progress made in 1897 in the field of labor legislation 
was due to the fact that a severe nationwide business depression had, by that 
year, spent its fury and that wheat prices were beginning to rise.” Certain 
apologists of the Populist party in Kansas assert that the progress made in 
the field of labor legislation in 1897 was due to the fact that in that year the 
Populists controlled all three branches of the government. But it will be 
recalled that it was not the Republicans but rather the Populists who had 
defeated or delayed the much needed labor reforms in earlier sessions. Thus, 
a measure providing protection for railroad employees by making railroads 
use safety devices was lost in a Populist House committee in 1891, and a bill 
prohibiting the blacklisting of employees was proposed by the. Republican 
Senate that session but no such measure was considered by the Populist House. 
In 1893, in the Senate, a group of eight Populists tried in vain to exempt 
tailroad labor from a bill which would have outlawed the use of scrip as a 
mode of wage payment. All three labor bills introduced in the hold-over 
Populist Senate in 1895 were lost in Populist dominated committees. 


It is evident, therefore, that the Populist farmer and the Populist laborer 
held differing views regarding labor reforms. The Populist farmer, for 
instance, felt that the cost of better labor conditions would be passed on to 
him in the form of higher transportation rates. The Populist laborer, on the 


Laws of Kansas, 1897, Ch. 145, Sec. 3, pp. 323, 324. 
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316 The JOURNAL 

other hand, feared that a better life for the farmer would raise his cost of 
living. In this manner did factions within the party defeat or postpone the 
ultimate labor reform objectives of the Populist party in Kansas. 

So the record of the Populist party in Kansas strengthens certain com- 
monly accepted generalizations regarding third parties in the United States. 
It has been demonstrated that the Kansas third party was represented by per- 
sons inexperienced in the science of government and lacking in leadership 
ability and that it was composed of combinations or alliances of pressure 
groups. Moreover, the aims and objectives of the party were not expressed in 
broad principles of government, but rather in promises to the many and varied 
economic interest groups of which the party was composed. 

As has been noted, the liberals of the 90’s failed to pass the constructive 
railroad regulatory legislation they had advocated. Their mortgage redemp- 
tion law had to be interpreted and clarified by the Supreme Court of the 
United States. Necessary labor reforms were deferred because of intra-party 
strife. These colossal third party failures were derived partially from the 
Populist refusal to compromise with the Republican party and partially from 
their rejection of long-established principles of constitutional government. 

In general, the Populist party as such in Kansas died a failure. However, 
those who have studied the subject agree that Populist agitation greatly influ- 
enced later Republican administrations which efficiently, successfully, and in 
a manner consistent with time-honored rules of government dealt with most 
of the major problems which the Populists had failed to solve. 
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THE COURT IS NOT ALMIGHTY* 


By RICHARD BECKER 
of the Coffeyville, Kansas Bar 


When it was suggested that I address this group my first reaction was: 
“Boy, I've got some things I’ve wanted to tell those judges for a long time.” 
I thereafter mentioned my invitation to several members of the profession 
and I found that they responded with the same comment: “I'd like to tell 
those birds a thing or two out of court.” This gave me pause. 

Why is this feeling? What is it about the lawyer’s contact with the judge 
that there is built up within him a desire to “tell the judge off”? The reaction 
was too frequent to be attributed to individual dissatisfaction with a decision. 

Now, I don’t know what your “honors” desire or expect of me. I pre- 
sume that being in the midst of so much “honor” should cause one to feel 
that he should salaam, but somehow, I don’t — you appear to be of flesh and 
blood, even as I. Did you wish and expect a learned address telling of the 
wisdom, the greatness, and the unfailing justice that is meted out by the 
Kansas Courts? My comments will not be exclusively of that category. Per- 
haps there may be a statement or two, an observation, that could be considered 
critical. Probably because of this indiscretion I shall, in many districts, eter- 
nally be in contempt. But I take my professional life in my hands and here I go. 

Of course, these comments as to contempt are in jest; no Kansas judge 
would retain a resentment against a lawyer for a critical comment as to courts, 
or let such a feeling, if he had it, affect in any way his actions toward that 
lawyer — or would he? Frankly, gentlemen, it is with some hesitance that 
I venture the approach I am determined to take. My wife and daughters must 
live upon what I am able to earn by my profession. 


If I should, and I shall, mention situations to illustrate a point I wish 
to make, the situation will be entirely fictitious, or if not fictitious, in every 
case it did not happen to me, nor do I know the parties, nor have I heard of 
a court where such a thing could happen. Have I sufficiently protected myself 
so that none of you can “pin anything on me”? 

In all seriousness — while my experience in courts other than in Kansas 
is practically non-existent, I believe no jurisdiction has a judiciary of higher 
quality as to ability and integrity, and especially the latter, than does Kansas. 
Yet certainly there are individuals on the bench who perhaps do not measure 
up — and in all of you are weaknesses and failings. 

No individual, be he litigant or counsel, ever stands before that other 
individual who is the court as an equal, on the level. I have never seen a 
court room where the judge’s bench was not above the level upon which the 
lawyer and his client are forced to stand when seeking a determination of that 
client’s rights. As that individual who is the court enters all rise, all is silence 
until he is duly announced, and those before him are summoned to present 
to him their problems for solution. What is the result of such deference shown 
day after day and year after year upon one with the weakness of the flesh? 
*Address delivered before the Kansas Judicial Association, May, 1948. 
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The individual who is the court, in that court which is his, can do no 
wrong, his decisions prevail, his orders must be obeyed. The bailiff, the 
sheriff and all of the deputies are at his call to carry out his decree. — All 
must bow! 


But, you say, is not the appellate court above him to control his action, 
to prevent the abuse of power? The abuse of power — you see the power is 
in your hands. At best, the appellate court can — after the expense and delay 
of an appeal — only reverse a provable abuse of your power. 


I am told of judges who will freely and frequently advise complaining 
counsel: “If you don’t like the ruling, take an appeal.’” Even have I heard of 
courts who are reputed to have frequently said: “I'll give the supreme court 
a chance to correct its mistake.” An appeal can be taken, of course, but just 
as apparent is the fact that in many, and I believe most cases, while error may 
be present, yet an appeal is impossible, or at least impractical. 


Did you ever read the transcript of a statement which had been made 
with heat or scorn and wonder from the record why such a statement had 
made you so furious when it was uttered? The tension of the trial, the inflec- 
tion of the voice, the intensity of the situation cannot be reflected in the written 
record. Hence the old familiar rule: ‘The lower court observed the witnesses, 
their manner of testifying, their candor and fairness, and if there is any evi- 
dence to support the lower court’s finding it will not be disturbed on appeal.” 
So as the appellate court cannot determine disputed facts from the record of 
the evidence, just so it cannot determine from the record the effect upon the 
jury of the judge’s caustic comments to counsel. 


The ease with which a judge can ridicule a lawyer in his court and leave 
that lawyer no recourse is without limit. How easy for the court, with that 
tone of disgust, to say: “That was one of the first things I learned in law 
school,” or “Don’t waste the court’s time with that type of argument.” In the 
court room are that lawyer's clients, are the general public from whom the 
lawyer will draw his future business. Before them he stands indicted as a 
“nincompoop,” a lawyer without the elementary knowledge of a college boy 
—all by the thoughtless remark of the court, that one who in the eyes of 
the layman can do no wrong. The layman cannot know that perhaps it is the 
court who has forgotten that first lesson of the law school, it is he who will 
not listen to a sound argument based upon reliable authorities. That layman 
does not know of a subsequent reversal. 


My good brethren who occupy the bench — don’t now ridicule these 
comments of mine as speaking of petty trivialities. We practicing lawyers 
must live from the business that will come into our offices — and to live we 
must have the respect and confidence of our neighbors. Do I over-emphasize 
this? I think not. I am informed of a lawyer of at least no less than average 
ability and of unquestioned integrity, who was years building into the confi- 
dence of his community because of a constant attack upon him by his court, 
always the insinuation of incompetence. 

Conduct which lessens the respect of the public for a lawyer lessens the 
public’s confidence in the court — you are of the same profession. In none of 
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this do I imply that the court should not have the courage sufficient to dis- 
cipline his officers for reprehensible conduct, that duty you should not shirk. 

The court should not write his own law, merely because he knows that 
an appeal cannot or will not be taken. 

The individual that is the court says that I will not entertain an action 
for divorce filed before the plaintiff has resided in my county for sixty days 
(I am informed that this has happened). On appeal the court could be 
reversed. But— who is going to appeal? Long before the appeal could be 
heard the sixty days would have passed, the action could be filed and heard. 
What lawyer could advise a client to pay the cost of an appeal to reverse 
such a ruling when it would take but a few dollars to institute the second 
action. 

I learn that there was a district judge who made it known that he would 
not grant divorces, and only upon rare and unusual circumstances were they 
granted. Should you advise your client to try the court and then appeal? I am 
informed that in that district there developed this practice: The plaintiff would 
file an action for divorce in a neighboring district, the defendant was so 
advised, the defendant made a casual visit into that county and lo and behold 
he was served with process there. These things do happen. 

I am using the field of divorce in an attempt to illustrate my point. Let 
me quote from an article in the May, 1948 issue of our own Bar Journal: 
“Some courts have gone so far as to refuse to grant divorces during the 
Christmas season, completely overlooking the possibility that a divorce might 
be the nicest Christmas present the interested parties could receive.” 

In the many, many situations where the action is in the sound discretion 
of the court, where he is the trier of the facts, the extent of cross examination 
of your own witness, the extent of rebuttal permitted, the court may arbi- 
trarily rule and curtly say, “If you don’t like the decision, take an appeal.” 

I would recommend to your reading “Behind the Black Robes” by How- 
ard Whitman in the February, 1948 issue of the Woman's Home Companion. 
Undoubtedly the author was anxious to make his article “‘sensational.”’ Also, 
I know that J. Edward Lumbard, Jr., in a letter to the New York Law Journal 
and printed in the April, 1948 issue of the American Bar Association Journal? 
categorically denied statements attributed to him in the article. Yet I sug- 
gest you read it. The author undoubtedly is not without some basis for his 
statements. 

My deep concern in this good state of ours is not that of the honesty of 
our courts or even that of competency. The greatest affliction suffered by our 
courts is one common to all courts, that very human reaction to always having 
the last word, being always right, the diety complex. 

What is the measure of a good court, what are the qualifications of him 
who would wear the robes of justice? I read the following: 

“The judicial mind is a rare possession. It can be acquired by endeavor, 
but needs a basis of intellectual honesty and firm character which seem to be 
lL, F. Sgn — “take Divorce Easy,” May 1948 Journal of the Bar Association of 
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among those gifts given only in germ to the children of men, to grow, in 
favouring circumstances, into great and useful qualities, or to be crushed out 
by bad early training or the accidents of unpropitious fortune. 

“A polite, and perhaps necessary, convention assumes the existence of 
the judicial mind, in those selected to judge the people; but, in an imperfect 
world, where the office of magistrate is on occasion conferred on the unfit, its 
absence is sometimes lamentably demonstrated by judgments affected by preju- 
dice and haste. 


“What are the marks of the truly judicial attitude? 


“First comes what is commonly called ‘the open mind.’ Here again we 
are called to attempt, not definition, for the open mind is as difficult to define 
as the judicial mind, but some analysis which shall clear our vision as to the 
end we seek. 


“In a sense no man can keep the open mind. What we really mean when 
we speak of one possessing it, is that he makes no final judgment until he has 
all the materials available upon which to base it; and that even when he 
makes his judgment with the mental reservation that though this is the sentence 
he must now pronounce and give effect to, yet its finality has but a practical 
quality, and he may be wrong. Let us mark well that this reservation is not 
the weakness of the undecided, but the strength of the man who, having done 
his best with the means at his disposal, including his own limited capacity for 
ascertaining truth, is satisfied to leave the result and get on with his next task. 


“Only the weak are reluctant to confess failure. The wise man starts 
with the certainty that if he is to make anything he will sometimes make mis- 
takes. The weak buttress their own unsureness of themselves with an obstinate 
refusal to admit ignorance or error that has been perhaps the most fruitful 
source of injustice in the whole career of mankind. 


“The qualities of the judicial mind can perhaps be best illustrated by their 
opposites. For much of the judicial attitude is merely a steadfast refusal to 
be stampeded by ignoble motives. A mind well informed and so truly poised 
as not to be easily misled or shaken is one great simple fact rather than a 
bunch of characteristics. 


“In the weak mind are allied two qualities which at first sight would 
seem to be mutually exclusive, but which can be found existing side by side, 
with devastating effects —a readiness to believe, and a haste to disbelieve. 
In criminal cases this weakness exhibits itself often as a readiness to believe 
the prosecution and to disbelieve the defense, a process assisted by the fact 
that the story of the prosecution is the tale first told. Says Montaigne, ‘The 
mind being most empty and without counterpoise, so much the more easily 
doth yield under the burden of first persuasion.’ The counterpoise in the mind 
of the good judge is his ever present recollection that he has yet to hear the 
other side. He will, indeed, arrive at some provisional conclusion upon what 
he has heard, but it will be subject to ‘ifs’ and ‘buts.’ Indeed, the whole 
process by which he works involves a succession of such provisional judg- 
ments, continually revised, up to the saying of the last word addressed to 
him. * * * 
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“We have not yet spoken of prejudice, the mother of unfairness and 
inequity. There are men who cannot believe a witness who declines to take 
an oath; there are others who cannot be just to a poacher. These are the 
extreme instances. But no man can get away from his age, his upbringing, 
his religion or his politics. The sum total of these things, and others, is a 
man’s philosophy of life, and he can do no other than judge in its light. It 
will even affect his interpretation of the particular law he is administering. 
This is not altogether wrong. Especially where discretion is permitted, as in 
magnitude of sentence, he must of necessity look at things through his own 
eyes. But if he be honest and seek justice he will also take account of opinion 
other than his own. He will not set up a moral standard greatly in advance, 
or fancied advance, of his fellows. He will not judge upon theories current 
in his youth but now generally discarded. We offer a counsel of perfection, 
but then perfection, though never to be attained, is forever to be striven after. 

“A strong judge will refuse to be abashed by authority. He will, of 
course, as he is bound to do, follow decisions which are legally binding upon 
him, whether he likes them or not. This is both compulsion of legal conscience 
and common sense, for continuity and consistency are elements of justice. But 
he will not accept the arguments of eminent counsel unless their reasons satisfy 
him. He will not surrender his own judgment to expert witnesses of however 
gteat repute. No man’s ipse dixit is in itself worth consideration, unless he 
can demonstrate the why of it to ordinary intelligent men. True, there are 
varied limits to capacity, but fortunately, the profounder mysteries of mathe- 
matics and physics do not thrust themselves on all of us. Most of the matters 
we are called upon to judge of in a court are matters of daily life wherein by 
mere living we have all become more or less expert. Of the residue the 
enormous majority are capable of explanation in simple terms by those who 
really understand them. * * * 8 

“He must come to the case with an open mind. Alertness, flexibility, 
curiosity must be the friends of his mind; caprice, rigidity and prejudice its 
enemies. He must be able to suspend judgment until he has systematically 
surveyed the circumstances of the case.’”* 

Inhuman would be the man who could day after day sit in judgment upon 
his fellow man and his problems, be ever right in his own court, be in com- 
plete control of those who come before him, and not be inclined to a feeling 
of infallibility. Only strict discipline of mind and character will retain in 
the judge the feeling of the importance of his every judgment, the necessity 
of courtesy, tolerance and kindly consideration that should characterize the 
judge. To someone his every judgment is of great importance. But few liti- 
gants are more than once before the judge — it is his only case. 

A judge should not be, indeed he cannot be a mere logical machine, an 
intellectual abstraction. “Deep below consciousness,” writes Justice Cardozo, 
“are other forces, the likes and dislikes, the predilections and the prejudices. 
The complex of instincts and emotions and habits and convictions, which 
make a man, whether he be litigant or judge.’” 


3 The Justice of the Peace and Local Government Review. 1930, 94-314-15. 
4 William A. Robson, Justice and Administrative Law, 237. 
5 B. J. Cardozo, The Nature of the Judicial Process. 
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The judge is but human and therein lies the great bulwark of and the 
great danger to our courts. I humbly submit that you of the bench should be 
frequently reminded of the fact that you, too, are subject to the frailties of 
the flesh. Encouragement in the speaking of these thoughts is given by the 
comment of Cardozo that there has been a certain lack of candor in the dis- 
cussion of this theme, or rather in the refusal to discuss it, as though judges 
must lose respect and confidence by the reminder that they are subject to 
human limitations. “None the less . . . they do not stand aloof on these chill 
and distant heights; and we shall not help the cause of truth by acting and 
speaking as if they do.’® 

This brief discourse should perhaps have a moral, a theme, a purpose, 
a constructive thought, something to justify it. If there have been implica- 
tions of fault with our courts I suggest two practical remedies: The compen- 
sation of the judge should more accurately measure the importance of the 
task; second, a change in the method of selection of our judges so that they 
should never be forced to indulge in a partisan personal campaign. Thus 
would be attracted lawyers of greater ability and thus would be improved the 
judicial temperament and ability of every lawyer who is now on the bench 
or hereafter assumes that high post. 

Important as are the suggestions just mentioned, they do not speak the 
purpose of these few words of mine tonight. I shall presume to prescribe a 
simple remedy, or exercise, that will more than any other thing improve the 
quality of “justice” dispensed by the district courts of Kansas, will make a 
more pleasant place for the barrister to practice his profession and build of 
the courts a place where the litigant, successful or defeated, will depart feel- 
ing that fairly has he had “his day in court.” 

This remedy, or exercise, is self-administered, and recommended for 
morning and night. This it is: Upon each morning's rising he should rever- 
ently pray for the ability through the day to be ever conscious that he is of 
flesh and blood, even as the litigant and the poor counsellor who shall appear 
before him this day, that he shall constantly remind himself that he, too, may 
err, that many of those errors can never be remedied. That never do those 
before him approach him on equal footing. He should close his meditations 
with this: “I am not almighty.” 

At night as he approaches his couch he should again severently pray 
that the day just closing shall have seen him treating those before him with 
courtesy, courage, justice and mercy. And again repeating: “I am not almighty 
— I am not almighty.” 

The period consumed by the exercise and meditation should be doubled 
for each four years that the judge serves upon the bench. 


Your honors, without benefit of counsel I plead guilty and throw myself 
upon the mercy of the court. 


6 B. J. Cardozo, The Nature of the Judicial Process. 
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TRANSACTIONS DURING THE LIFETIME OF 
PERSONS SINCE DECEASED 


By JOHN G. SOMERS 
of Newton, Kansas, Bar 


While I can find no pronouncement of a court of last resort for the 
statement that most men and women are honest only through fear of discovery 
and punishment, a lifetime at the bar and on the bench has convinced me of 
its truth. Where neither fear exists, many men and women yield easily to 
temptation, so in order to minimize that temptation as much as possible, and 
I use minimize rather than obviate purposely, most of the jurisdictions, whose 
legal systems are based on the Common Law, have adopted a statute pro- 
hibiting testimony by a person in his own behalf in certain cases in regard to 
transactions had by him personally with a person since deceased. The statutes 
vary in wording in the several states; it would be too much to ask to have 
them uniform. And, naturally, it would be beyond the realm of human 
expectations to have the various appellate courts place the same interpretation 
upon them were they identical. Therefore this monograph concerns the Kansas 
Statute on the subject only, which is found in the 1935 General Statutes, 
Section 60-2804. 

The statute does not bar all witnesses from giving testimony regarding 
transactions with a person since deceased, nor every transaction in all cases. 
Certain persons under certain circumstances are barred from testifying as to 
certain transactions. 

The person barred is a party to the action. What is he barred from doing? 
Testifying in his own behalf. About what? Transactions and communications 
had by him personally with a person who has died since the occurrence. Under 
what circumstances is such a witness barred? There are two: (1) when either 
party to the action claims to have acquired title, directly or indirectly from such 
deceased person; and (2) where the adverse party is the (a) executor, (b) 
administratof, (c) heir-at-law, (d) next of kin, (e) surviving partner, or 
(f) assignee of such deceased person. 

There is a second phrase in the statute, which extends the prohibition in 
certain cases beyond the party to the action to the assignor of the chose in 
action, he being barred from testifying on behalf of his assignee, who would 
naturally be a party to the action, and the assignee being barred from testifying 
in his own behalf under each of the circumstances mentioned in the preceding 
paragraph, and in addition, perhaps, both assignor and assignee are barred from 
testifying to any transaction either of them had personally with a deceased 
partner or joint contractor in the absence of his surviving partner or joint 
contractor when such surviving partner or joint contractor is an adverse party. 

StRicT CONSTRUCTION. The statute being in derrogation of the general 
tule in Kansas as expressed in G. S. 60-2801, that no person shall be disqualified 
as a witness in any civil action or proceeding by reason of his interest in the 
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event of the same, as a patty or otherwise, the statute is strictly construed 
against a witness being incompetent. 


At the outset, it is well to remember that the statute, in spite of its 
language, was not designed to prevent testimony as to transactions with ghosts; 
it means transactions or communications had during the lifetime of a person 
who has died since the transaction or communication took place. 


The statute applies to Probate Proceedings (G. S. 59-2212, 1947 Supl., 
Fox v. Page, 149 Kan. 381), and County Courts (G. S. 20-808) as well as 
in District Courts, but not in workmen’s compensation hearings. (M-Donnell 
v. Swift & Co., 124 Kan. 327.) 


IN His OWN BEHALF. The construction placed on the words “in his own 
behalf” is as good an exemplification as is necessary to demonstrate the strict 
construction placed on this statute by the Kansas Supreme Court. 


A witness, by disclaiming any interest, renders himself competent because 
clearly then he would not be testifying in his own behalf. (Garlits v. Dickson, 
135 Kan. 283), and it is clear that a witness in a case between others can 
hardly be said to be testifying in his own behalf (Hess v. Hartwig, 89 Kan. 
599) even though such a witness might have a financial interest in the outcome 
of the trial. (Collins v. Hayden, 104 Kan. 351.) Mere relationship of the 
witness to the party does not disqualify (Cadwalader v. Pyle, 95 Kan. 337), 
so the husband of a party to the suit may testify in her behalf as to a conver- 
sation had by his wife with a person since deceased (Popp v. Wilhelm, 150 
Kan. 753; Schuler v. Rehberg, 145 Kan. 176), and may even testify in his 
own behalf when he is a party to conversations had by his wife with a person 
since deceased (Estate of Henry, 156 Kan. 788). Before the testimony of 
such a witness can be excluded on the ground that it is in his own behalf, it 
must be shown that he must have a substantial interest in the matter at issue. 
(Hall v. Wilson, 121 Kan. 606.) 


It goes without saying that a party to the suit can testify against his own 
interest as to such a conversation (Bungard v. White, 132 Kan. 349), nor is 
the officer of a corporation precluded from testifying as to dealings between 
a decedent and that corporation on the ground he is testifying in his own 
behalf. (Taylor v. American Home Life Insurance Co., 137 Kan. 862.) 


From the above, it is clear that our court has strictly construed the phrase 
“in his own behalf” by excluding any indirect gain such witness might acquire 
from his testimony by reason of relationship with the party, or by reason of 
being an officer of a corporation which might benefit from his testimony, and 
has gone so far to say that the interest in the outcome must be a substantial 
interest. How substantial though is left for future decisions to say. 


IN RESPECT TO TRANSACTION OR COMMUNICATION. The court, in 
construing transactions and communications, has adopted the usual and 
customary meaning of the words. In fact the definitions appear to have been 
taken for granted. It is the application of the facts in each case to the 
definitions of the words that has caused most of the appeals. The words, of 
course, are not synonymous although a transaction usually includes a com- 
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munication, and it is the oral communication regarding the transaction that is 
usually the objectionable feature of the testimony. 

However, our court in Clifton v. Meuser, 79 Kan. 655, 660, defines 
transaction, as used in this statute, as an action participated in by the witness 
and the decedent. In this case, in holding the witness incompetent, the court 
elaborated a little on its definition by stating that wherever the conduct of 
the witness is of such a character that in describing what he did himself, he 
necessarily attributes to the decedent some act or attitude with respect thereto, 
the incident which is the subject of the testimony is shown to relate to a 
transaction participated in by the two parties, and this must be shown, if at 
all, by other witnesses. The illustration given in that case was that the plaintiff 
could not testify that she had boarded the decedent, without at the same time 
testifying that the decedent boarded with the plaintiff. 

Again in Stayton v. Stayton, 148 Kan. 172, 179, the court in holding that 
a party to the suit could testify.to the mental condition of the decedent, because 
that was not a “transaction,” quoted with approval a definition of transaction 
employed by the Wisconsin Supreme Court in Seligman v. Hammond, 205 
Wis., 199, 236 N.W. 115 — 

“We think the transaction meant in Section 325.16 is a personal transaction with 

the deceased; a transaction in which each is an active participant, and that it does 

not prohibit the survivor from describing an event or physical situation, or the 


movements or actions of a deceased person, quite independent and apart, and in 
no way connected with, or prompted or influenced by reason of the conduct of the 


party testifying.” 

Our court then adds, “A mere statement of an event, as a visit by the 
deceased to the witness, where it was not shown that such visit was prompted 
or influenced by the witness, is not within the ban of the statute.” 

No Kansas cases appear to have a definition of communication in 
connection with this statute. 15 C.J.S. 638 defines communicate as to bestow, 
convey, impart, make known or recount, as to communicate information to 
anyone; also, in a particular connection, substantially synonymous with to 
converse, and defines communication as the act of communicating. 

Black’s Law Dictionary, 3rd Ed., quotes from Bright v. Virginia and 
Gold Hill Water Co. (C.C.A.) 270 Fed. 410, 413. 

“Transactions and communications; within statutes declaring inadmissible testi- 

mony of interested witness concerning transactions and communication between 

himself and deceased person, embrace every variety of affairs which conform to 
the subject of negotiation, interviews or actions between two persons, and include 


every method by which one person can derive impressions or information from the 
conduct, condition or language of another.” 


From the number and variety of the cases based on communications that 
have been passed upon by our court, and without the question being raised as 
to whether the incident or event was a communication or not, it would appear 
that the bench and bar of Kansas have applied a similarly all inclusive defini- 
tion as that used by the circuit court of appeals in the case last cited. 

HAD PERSONALLY BY THE WITNESS. The meaning of this phrase arose 
early in Kansas jurisprudence. In 1872, McKean v. Massey, 9 Kan. 602, 
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decided under this statute, as it was then in effect, the court, in holding that 
a witness could testify in his own behalf to any transaction or communication 
not had personally by the witness with the decedent, cited by way of illustration 
a number of transactions to which the witness could have testified. For instance, 
that the decedent had been absent from the state. He might also have testified 
to any transactions had between the decedent and a third party, or between 
himself and an agent of the deceased person. 


This question of personal transaction again arose in Clary v. Smith, 
(1878), 20 Kan. 83, in which a witness was permitted to testify in his own 
behalf to every part of a transaction regarding a promissory note given by him 
to the decedent except that part had personally with the decedent. He testified 
that he left Kansas in September, 1873, and remained out of the state until 
April, 1874; that he signed the note in question in 1872, in the presence of a 
person other than the decedent; that he never signed but two notes, both in 
the absence of the decedent, and the two notes presented to him as a witness 
were the notes referred to. None of this testimony related to a transaction or 
communication had personally between the witness and the decedent. This 
suit was brought by the administrator of the payee’s estate against the maker 
and endorser of a promissory note. The witness was the endorser. The defense 
was payment, the note having paid by a new note, and the second note 
admittedly having been paid. 


From that time to the present, Kansas cases have been numerous on the 
question of “‘had personally by the witness with a deceased person” the accent 
being on personally, and doubtful cases being resolved so as to admit rather 
than exclude testimony. A classification of these cases is difficult and highly 
arbitrary, and it must always be remembered that the disqualification runs to 
the witness and not his testimony (Garten v. Trobridge, 80 Kan. 720; Munger 
v. Myers, 96 Kan. 743), and it is to be strictly construed so as to favor the 
competency of the witness rather than the contrary. (Sarbach v. Sarbach, 86 
Kan. 894; Madden v. Glathart, 125 Kan. 466.) 


In applying the rule one must ask one’s self the question, “Was the trans- 
action or communication had personally by the witness with the decedent?” 
If the answer is yes, according to our decisions, the witness is incompetent to 
testify in his own behalf to that transaction or communication. If the answer 
is no, then he is competent. 


As early as 1884, in Ellicott v. Barnes, 31 Kan. 170, our Court held that 
a person could testify in his own behalf as to a conversation had with an 
officer of a bank, acting as such, who had died prior to the trial. Again in 
Mendenhall v. School District, 76 Kan. 173, the court held that the statute 
did not apply to officers of corporations. In this case, the conversation was 
had by an officer of the corporation with another person since deceased, and 
the officer was testifying in behalf of the corporation. Again in Taylor v. 
Home Life Insurance Co., 137 Kan. 862, the court held that where a transaction 
between a corporation and a person later deceased is the subject of judicial 
inquiry, the officials of the corporation, who have no personal interest in such 
transaction, are not disqualified to testify by reason of this statute. In deciding 
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this case, the court cites as authority Shawnee State Bank v. Royal Union Life 
Insurance Co., 127 Kan. 456, 461. 


Whether the competency is based on the fact that corporation officers, 
when testifying to such conversation, are not testifying in their own behalf, 
but in behalf of the corporation, or whether the transactions were not held 
personally by the party to the action is of mere academic interest. The fact 
remains the statute is inapplicable and such witnesses are competent. 


It has been held, the fact of the mailing of a letter to a person later 
deceased may be shown and even the contents of the letter (Bryan v. Palmer, 
83 Kan. 298), and also the receipt of letters from later deceased persons may 
be shown by a person testifying in his own behalf, for the reason that such 
transactions were not had personally with the decedent (Moore v. Miller, 119 
Kan. 666; Munger v. Myers, 96 Kan. 743; Bryan v. Palmer, 83 Kan. 298). 

An interesting question arose over the use of stenographer’s notes at a 
prior trial, of testimony given by a party as to transactions with a person who 
had died between the two trials, and it was held that the notes were competent 
evidence — New v. Smith, 94 Kan. 6. It would be still more interesting to 
know just how the court would decide the question had the proffered notes 
been testimony taken in another case, but it would probably be admissible 
under the Exception clause of the statute. 


While a witness is precluded from testifying as to transactions or 
communications had personally with a person since deceased, the statute does 
not bar such a witness from testifying that no transaction or communication 
was had. In Coblentz v. Putifer, 87 Kan. 719, the witness was permitted to 
deny that he had ever requested his deceased mother to make a deed to him, 
and in Fish v. Poorman, 85 Kan. 237, the witness was permitted to deny 
delivery of a deed to a person since deceased. The same question was permitted 
to be answered in Murphy v. Hindman, 58 Kan. 184. 


Closely akin to personal transaction cases are those cases in which wit- 
nesses through observation, contacts, conversations, and even transactions have 
acquired an opinion as to the mental capacity of a person since deceased. Such 
persons, even though testifying in their own behalf, have been held to be 
competent witnesses as to mental capacity of the decedent, on the ground that 
the observations do not amount to transactions or communications. (Loveless 
v. Ott, 121 Kan. 728; Harper v. Harper, 83 Kan. 761; Grimshaw v. Kent, 
67 Kan. 463.) 


It is unquestionably the law of Kansas that conversations between a party 
and a decedent may be established by third persons who happen to overhear 
it, even though a very close relationship exists, such as a son testifying in his 
own behalf as to a conversation had between his late father and his wife and 
daughter (Gaston v. Clabaugh, 106 Kan. 160); a wife to prove a contract 
between her husband and a third party who was dead at the time of the trial 
(Harris v. Morrison, 100 Kan. 157); a wife as to conversations between her 
husband and his late mother (Ne/son v. Oberg, 88 Kan. 14); a widow as to 
conversations had by a third party and her late husband (Brown v. Brown, 
62 Kan. 666) ; a husband as to conversations between his wife and her deceased 
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mother during the latter's lifetime (Popp v. Wilhelm, 150 Kan. 753); Re 
Estate of Henry, 156 Kan. 788. 


A party may testify in his own behalf as to conversation between the 
decedent and a third person (Madden v. Glathart, 125 Kan. 466). The witness 
overheard the conversation between two others, one of whom had since died, 
as to the transaction, but took no part in the conversations, and it was held 
that his testimony in his own behalf was competent. The reason for admitting 
it, as given by the court, was contained in a citation from an earlier case, 
Robertson v. Wangler, 107 Kan. 45. 


“In view of the policy of the court to resolve doubts in favor of the admission of 
evidence, the theory of the Wills-Wood case is to be pressed no further than the 
line there drawn. A witness may testify to transactions had by others with persons 
since deceased, although the circumstances were such as to have disqualified him 
if he had taken part in them.” 


The Wills-Wood case is Wills v. Wood, 28 Kan. 400. 


In that case, it was held that where two adverse parties claiming under 
the same title were present at an interview with a person, later deceased, neither 
is competent to testify as to the conversation then had, although it was, in fact, 
carried on entirely between the deceased, and the other party. It is doubtful 
that this is the law today in view of the many later decisions indicating to the 
contrary, but not exactly on all fours. 


We also find a later case, Page v. Sawyer, 101 Kan. 612, where a witness 
was permitted to testify on his own behalf as to a conversation occurring 
between two persons, both of whom had died since the conversation. The 
evidence was held competent and Griffith v. Robertson, 73 Kan. 666, and 
Harris v. Morrison, 100 Kan. 157, cited as authorities. 


Griffith v. Robertson, supra, was a conversation between the decedent and 
a third person overheard by the witness, who was testifying in her own behalf, 
and Harris v. Morrison, supra, was a conversation between the party to the 
action and a person since deceased, the witness being plaintiff's husband, and 
not a party to the action. 


File v. Conzelmann, 106 Kan. 345, deserves mention. A husband was 
permitted to testify as to his intentions at the time he transferred property to 
his late wife. The court held that while this related to a transaction between 
the witness and his wife, his testimony did not involve the statement of 
anything said between them, of anything done by her, or any specific act on 
his part of which she would necessarily have been aware. She could not have 
directly contradicted’ his statements had she been alive. 


In workmen’s compensation cases, the court has held (McDonnell v. 
Swift & Co., 124 Kan. 327), a conversation between the injured workmen, a 
dying declaration, was competent because the witness, the widow, was not 
claiming anything from the estate of the decedent, nor directly nor indirectly 
from him within the meaning of the statute. This, to me, is fallacious 
argument; she was testifying in her own behalf in regard to a conversation 
with the decedent by reason of whose death a cause of action accrued to her. 
However, in the later case, Parker v. Farmers Union Mutual Insurance Co., 
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146 Kan. 832, the court employs much better reasoning, where it simply held 
that rules of evidence including that barring hearsay and the statute under 
discussion in this article just do not apply. A workmen’s compensation hearing 
may take on all the characteristics of a congressional investigation or a war 
crimes trial so far as rules of evidence are concerned. The end may yet justify 
the means, in spite of hundreds of years’ experience in courts of law to 
the contrary. 


From what has been written, the conclusion might be reached that in 
order to make transactions and communications with persons since deceased 
competent testimony, all that is needed is a fortuitous intervening death. Such 
is not the case. The strict wording of the statute has been applied, from the 
first decision on the statute, reported in 1872, McKean v. Massey, 9 Kan. 600, 
to Henley v. Carrington, 160 Kan. 630, reported in 1945. In this case, the 
court held that any testimony in his own behalf by the plaintiff as to any 
transactions had personally by him with a deceased person with reference to 
the execution, delivery or alternation of a note was incompetent. 


Illustrative cases where testimony has been excluded are Brock v. Corbin, 
94 Kan. 542 (payments on a note); Cook v. Cook, 99 Kan. 351 (conversation 
with wife); McKee v. McClain, 112 Kan. 746 (between buyer and deceased 
seller of land); Klein v. Blackshere, 113 Kan. 539 (on matters collateral to 
the transaction) ; Hoard v. Jones, 119 Kan. 138 (widow as to contract with 
husband) ; Buchan v. Bolte, 129 Kan. 747 (transactions with deceased partner 
in action against surviving partner) ; Staats v. Staats, 148 Kan. 808 (to show 
delivery of a deed); Tarkowski v. Banks, 151 Kan. 898 (consideration for 
and payment on a note). 


WHERE EITHER PARTY CLAIMS TO HAVE ACQUIRED TITLE FROM THE 
DECEDENT. Testimony of parties to an action in their own behalf as to com- 
munications and transactions had personally with persons since deceased are 
not barred in every case. The other essentials provided by the statute must be 
present. One essential is that the property, subject of the action, must be 
claimed by at least one of the parties thereto either directly or indirectly from 
such deceased person. Where neither party claims title from the decedent, the 
statute has no application. For instance, in Gillihan v. Economy Oil Co., 143 
Kan. 311, which was an action to recover wages, the defense being that gasoline 
intrusted by defendant to plaintiff had turned up short. Evidence of the 
plaintiff as to conversations with a deceased employee of the defendant con- 
cerning this shortage was properly admitted, because plaintiff was claiming 
nothing from the decedent. 


ADVERSE Party Is Executor, Etc. In no case has our Supreme Court 
ever barred testimony under this statute except when the property, subject 
matter of the lawsuit, is claimed by at least one of the parties thereto either 
directly or indirectly from the decedent and when the adverse party has been 
the executor (Clifton v. Meuser, 79 Kan. 655); administrator (Bryan v. 
Palmer, 83 Kan. 298; Beebee v. Peterson, 130 Kan. 14) ; heir-at-law, (Plow- 
man v. Nicholson, 81 Kan. 210; Wills v. Wood, 28 Kan. 400; Klein v. Black- 
shere, 113 Kan. 539) ; surviving partner (Buchan v. Bolte, 129 Kan. 747); or 
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assignee (Powers v. Scharling, 71 Kan. 716; Burlington Bank v. Beard, 55 
Kan. 773; Pulsifer v. Arbuthnot, 59 Kan. 380); grantees of a deed (Staats v. 
Staats, 148 Kan. 808). However, where one of the parties is the assignee of 
an administrator, no incompetency because of this statute exists. (Stewart v. 
Falkenberg, 82 Kan. 576.) 


Indeed in Reville v. Dubach, 60 Kan. 572, it was expressly ruled that a 
party to an action may testify in respect to transactions or communications had 
by him with a deceased person where the adverse party was not the executor, 
administrator, heir-at-law, next of kin, surviving partner, or assignee of such 
deceased person, and there are many more Kansas decisions holding squarely 
in accord with this last case. (Kansas City Life Ins. Co. v. Wilkinson, 125 
Kan. 305, and cases then cited.) I can find no Kansas case where the evidence 
was barred on the ground of “next of kin.” However, using the definition 
customarily employed, viz., those who inherit from the deceased under our 
statutes of descents and distribution (Bolinger v. Beacham, 81 Kan. 746, 
Railway Co. v. Ryan, 62 Kan. 682), the words “next of kin” and “heirs” 
would have the same meaning. 


Kansas has held squarely that the evidence is competent when the adverse 
party is the beneficiary of an insurance policy. (Savage v. Modern Woodmen, 
84 Kan. 63; Kansas City Life Insurance Co. v. Wilkinson, 125 Kan. 305.) 


ASSIGNOR OF A THING IN ACTION. The statute places exactly the same 
ban on the testimony of an assignor of a thing in action as it does on the party 
to the action, and in addition, bars him from testifying in behalf of his assignee. 
Otherwise, all a claimant need do to get his evidence in would be to assign his 
chose in action to another, have that other bring suit, then mount the witness 
stand and begin talking, testifying not in his own behalf, but in behalf of the 
assignee plaintiff. The statute wisely prevents that subterfuge. (Gilmore v. 
Hoskinson, 98 Kan. 86; Miller v. McDowell, 63 Kan. 75.) 


Then probably to make assurance doubly sure, the statute repeats a ban 
imposed earlier by adding: 

“Nor shall such party or assignor be competent to testify to any transaction had 

personally by such party or assignor with a deceased partner or joint contractor in 


the absence of his ae or joint contractor when such surviving partner 
or joint contractor is an adverse party.” 


Unless this last quoted portion of the statute inferentially permits both 
assignor and assignee to testify, the assignee in his own behalf and the assignor 
in behalf of his assignee, as to transactions had personally with a deceased 
partner in the presence of the surviving partner, the provision is meaningless. 
The Supreme Court of Kansas evidently has not had the question presented to it. 


The last clause of the statute contains the only exception to the application 
of the rule. Its meaning appears to be so plain as to admit of but one con- 
struction. At least to date no two lawyers have differed seriously enough to 
obtain a judicial construction. It reads: 


“If the testimony of a party to an action or proceeding has been taken, and he 
afterwards dies, and the testimony as taken shall be used after his death in behalf 
of his executors, administrators, heirs at law, next of kin, assignee, surviving 
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partner or joint contractor, the other party or the assignor, shall be competent to 
testify as to any and all matters to which the testimony so taken relates.” 


Occasion to employ this clause is probably of infrequent occurrence. In 
New v. Smith, 94 Kan. 6, when stenographers notes taken at a previous trial 
were admitted, no attempt appears to have been made to contradict them, so 
the construction of this clause was not involved. 


Walver. As early as 1876 in Niccolls v. Esterly, 16 Kan. 32, it was held 
that when the adverse party calls the witness, party to the action, to testify as 
to a part of any transaction, he may at his own instance, and in his own behalf, 
testify as to the whole of such transaction. 


The court based its reasoning on the-familiar proposition that where a 
particular witness on a certain kind of testimony may be excluded, if the party 
who has the right to insist upon the exclusion waives that right, and himself 
calls the witness, or introduces the testimony, he cannot, after he has obtained 
what he desires, insist upon the exclusion, so far at least as to prevent a full 
development of the matters which he has partially presented. It will be noted 
in that case, witness was called by adverse party. 


Plowman v. Nicholson, 81 Kan. 210, is a similar case with a similar 
holding as to competency. 


Bank v. Abbott, 104 Kan. 344, is a cross-examination case, when plaintiff 
in cross-examining the defendant elicited a conversation between her and the 
deceased, which she could not have offered in her own behalf against objection. 
The plaintiff, having brought out this testimony, waived the disqualification of 
the witness and opened the door for the reception of the entire conversation 
with the defendant. The court cites Poole v. Poole, 96 Kan. 84, as authority 
which is another waiver by cross-examination case. 


Robertson v. Wangler, 107 Kan. 45, is a similar case with a similar 
holding, but in Wooster v. National Bank of America, 139 Kan. 429, a finer 
line is drawn. 


There counsel for defendant merely asked the plaintiff on cross- 
examination to identify a letter, which she did. The court held that this did 
not constitute a waiver of the incompetency of the witness, the reason being 
that under the statute, she would have been permitted to identify the letter as 
a witness in her own behalf, the mere identification of the letter not being a 
transaction had personally by her with a person since deceased. As the cross- - 
examination asked for nothing to which she could not have testified on direct 
examination, no waiver appeared. 


So to constitute a waiver by either direct or cross-examination of the 
adverse party, the questions asked must be such as would be incompetent under 
the statute had the evidence been offered on behalf of the witness. 

Testimony of witnesses, having no interest in the outcome of the litigation 
who are competent, touching transactions with a person since deceased, does 
not remove a party's disqualification under this statute. (Johnson v. Guyer, 
113 Kan. 308.) 

AMENDMENT OF 1911. Prior to 1911, the statute was slightly different. 
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The word “party” in the opening sentence was changed to person. This is of 
no particular significance. In Hess v. Hartwig, 89 Kan. 599, the court in 
discussing the change, states: 
“While the wording of the amended act is somewhat confusing, it is clear that a 
witness in a case between others can hardly be testifying in his own behalf so long 
as he is not a party to the action.” 
Again in Cadwalader v. Pyle, 95 Kan. 337, it was said: 


“This change (from party to person) suggests a purpose to extend the rule to 
witnesses who are not parties; but a contrary inference can be drawn from the 
fact that in defining the subject as to which the witness is disqualified, the statute 
still retains the phrase ‘to any transaction or communication had personally by 
such party with a deceased person.’ ” 


However, the statute was amended in another particular by adding 
another situation where the act would be applicable, viz., “where either party 
to the action claims to have acquired title directly or indirectly from such 
deceased person.” 

Reading the decisions, it will be noted that in Savage v. Modern Woodmen, 
84 Kan. 63, the statute was held not to apply because the adverse party was 
not the executor, administrator, heir at law, next of kin, surviving partner, or 
assignee of such deceased person. However, the party did claim to have 
acquired title to the policy from the deceased person. Sipe v. Sipe, 102 Kan. 
742, contains dicta that such evidence as was competent under a similar state 
of facts under the statute as amended. But see Kansas City Life Ins. Co. v. 
Wilkinson, 125 Kan. 305. 

The principal purpose of the amendment was to change the rule limiting 
the application of the section to instances where the title to the cause of action 
was acquired immediately from the decedent, by providing that it also applied 
where title was acquired indirectly as well as directly. Dassler’s Kansas Civil 
Code, 2d Ed. p. 1105. 

Keeping in mind the evil this statute was intended to cure, our court, with 
the exception of one or two decisions, has followed a straight path and reached 
logical conclusions in each case decided, erring, if at all on the side of liberality 
in the introduction of the evidence rather than in its exclusion. 
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THE DOCTRINE OF “SWOLLEN ASSETS” 
IN KANSAS 


By CuarLes W. HILi 
of the Pittsburg, Kansas, Bar 


As to the tracing and identification of trust funds or the trust res in the 
instance where a trustee has abrogated the trust relationship and used trust 
funds for his own use or the use of one other than the cestui que trust, Kansas 
has long been held by writers in the field to adhere to the doctrine of “swollen 
assets.” As such, Kansas is considered to belong to the minority of states which 
follow that theory. There is no doubt that in some early cases the Kansas Court 
embraced the doctrine with all its ramifications. However, by tracing the 
history of the doctrine in this state, one must inevitably reach the conclusion 
that the principal difference between Kansas and those jurisdictions called the 
“majority,” is in designation and not in substantive law. For although the 
Court has maintained in name the doctrine of “swollen assets,” it has in fact, 
abandoned nearly all its principles. 


‘There is no variation among the courts of this land that bear upon the 
point that funds wrongfully used by a trustee may be traced and claimed by 
the cestui gue trust. The divergence of opinion has arisen as to the matter of 
trust identification. The majority of the courts which have considered the 
degree of identification required have held that the cestui que trust must be 
able to trace the trust res to some particular piece of property, and that proof 
that the trust res or its substitute is located at some unknown place among the 
assets of the trustee is not sufficient. So long as it can be identified either as 
the original property of the cestui que trust or as the product of it, or a 
substitute for it, equity will follow it. The minority of courts, which were 
earlier lead by Kansas, have held that the cestui que trust may trace and recover 
his property, if he can show that the assets in the hands of the trustee at his 
death or bankruptcy have been “swollen” or increased by the use of the trust 
property, even though no particular piece of property can be pointed to as the 
product of the trust res. The theory seems to be that, if the estate of the trustee 
was larger because of the use of the trust property, then the cestui que trust 
ought to have a specific lien on the estate, a preference over general creditors 
of the trustee. (Bogert on Trusts, Horn book Series, p. 560.) 


With this in mind, let us turn to a brief review of some of the leading 
Kansas cases on the subject and trace this jurisdiction’s position from one of 
wholehearted embracement of the doctrine in its entirety to that of acceding 
to it in name only. The principal early Kansas case and the one usually cited 
by writers in support of the doctrine is that of Peak v. Ellicott, 30 Kan. 156. 
In that case, the plaintiff, Peak, borrowed $782.50 from the Riley County Bank 
and gave his note for the same. He had over $4,000 dollars on deposit in the 
bank which he later withdrew. At the time of withdrawal, he was asked by 
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the cashier to pay the amount of his debt although his debt was not then due 
and the cashier represented to him that the bank still owned the note although 
they did not have it right there at the time. The cashier said that he would 

“apply the money to cancel the note. At the time the note was in fact owned 
by an Ohio bank to whom it had come through the course of negotiation and 
this bank made a demand on the plaintiff which he paid. This action was 
against the assignee of the Riley County Bank which is at the time insolvent, 
and the question is whether the amount can be claimed out of the general fund 
of the bank. The court held that the bank became a trustee of the fund which 
Peak paid to their cashier in expectation of having it applied on his note, and 
the defendant as assignee succeeded only to the right of the bank. Then came 
the important words by which Kansas was committed to the doctrine of 
“swollen assets” without reservation. “As the money was a trust fund and 
never belonged to the bank, its creditors will not be injured if it is turned over 
by the assignee to its owner.” If a trust fund is mixed with other funds, the 
person equitably entitled thereto may follow it and has a charge on the whole 
fund for the amount due.” Thus the Court dispensed with the requirement of 
a particular identification and disregarded the fact that every trust must be 
based upon a particular thing or res. 


The next case in which the Court took occasion to treat the doctrine at 

length was that of Meyer v. Board of Education, 51 Kan. 87. In this case, the 
treasurer of a board of education, without authority, placed the school funds 
in a bank of which he was manager, and the owner of which had knowledge 


of the character of the funds. They were wrongfully used in the business of 
the bank, and for the payment of indebtedness against it. Afterward the owner 
of the bank became insolvent and made an assignment of his property for the 
benefit of creditors. The assets which came into the hands of the assignee 
consisted of real property, securities, and cash, but the amount of the school 
money wrongfully converted, and which was impressed with a trust, was 
largely in excess of the cash on hand at the time of the assignment. The trust 
fund could not be clearly traced to any particular asset in the hands of the 
assignee, but it was shown to have gone into and have been used for the 
benefit of the estate. In deciding the case, and in quoting Peak v. Ellicott, 
supra, with approval, the Court also quoted Harrison v. Smith, 83 Mo. 210, 
which held that “although it be impossible to follow the fund in its diverted 
use, it is always possible to make it a charge upon the estate or assets to the 
increase or benefit of which it has been appropriated. The general assets of 
the bank having received the benefit of the unlawful conversion, there is 
nothing inequitable in charging them with the amount of the converted fund 
as a preferred demand.” The Court also quoted National Bank v. Insurance 
Co., 104 U.S. 54, “If a man mixes trust funds with his, the whole will be 
treated as trust property, except so far as he may be able to distinguish what 
is his. This doctrine applies in every case of a trust relation and as well to 
moneys deposited in a bank, and to the debt thereby created, as to every other 
description of property.” And then the Court on its own, “The modern 
doctrine of equity, and the one more in consonance with justice, is that the 
confusion of trust property so wrongfully converted does not destroy the 
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equity entirely but that, when the funds are traced into the assets of the 
unfaithful trustee or one who has knowledge of the character of the funds, 
they become a charge upon the entire assets with which they are mingled.” 
Thus was the doctrine taken up, amplified, and broadcast to a waiting world. 


The first major limitation was placed on the doctrine in the Kansas State 
Bank v. The First State Bank, 62 Kan. 788. The Kansas State Bank of Peabody 
sent a check for $1,400 dollars to the First State Bank of Marion for collection. 
The check was drawn on the Bank of Commerce of Marion. This check was 
presented along with others at the close of the day’s business on the day which 
it was received at which time the checks between the two Marion Banks were 
balanced up. A few days later the First State Bank was declared insolvent by 
the State Bank Commissioner and an assignment was made for the benefit 
of creditors. 

The Kansas State Bank now claims ahead of creditors on the basis of a 
trust fund. The Court held that the First State Bank was the trustee of the 
owner of the check, the Kansas State Bank, and that the money can be followed 
and reclaimed, if it can be identified, and the rights of no third parties have 
intervened. The Court stated that if the trust fund had been mingled with 
other assets of the trustee, and it appeared that such assets had been thereby 
appreciably augmented and bettered, a trust would be impressed on such 
assets, and the cestui que trust would be entitled to have the trust fund 
reclaimed and taken out of the assets with which it was mingled. Then the 
Court made the restriction that the use of the money for the mere payment 
of a debt or obligation of the trustee would not “swell the assets” but that it 
must be shown that it actually went into the funds of the bank and augmented 
them. There must have been a specific adding to the assets of the estate that 
already existed and if not, it would not be impressed with the trust. In this 
particular case the Court held that a sufficient commingling of the funds of 
the estate was present. Here it is noted the Court came a step closer to the 
majority view by holding that the trust fund must actually and particularly 
be traced into the trustee’s estate although it need not be particularly identified 
once it is traced there. It precluded the mere payment of a personal debt with 
the trust fund and thus substituting one debt for another, for in this case, 
obviously the estate would not be increased. 

In the Investment Co. v. Bank, 98 Kan. 413, the Court established its 
ptesent position and which I submit is scarcely different from the majority 
view as expressed in Slater v. Oriental Mills, 18 R.I. 352, 27 A 443. In this 
case the cashier of a bank which subsequently became insolvent fraudulently 
obtained money from the claimant which was used in the bank’s business. 
The Court in treating the bank as a trustee held that the claimant was not 
entitled to’ payment by the receiver in preference to other creditors, except so 
far as he shows that the assets which reached the hands of the receiver were 
larger by reason by such transaction than they would have otherwise been; 
they held that it was not enough to show that the assets of the bank were 
increased; or that the money was used in reducing its indebtedness. The 
claimant must show that it is larger by the amount of his claim than it would 
have been except for his contribution to it. The court made the distinction 
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between an increase in the assets of an insolvent business as a going concern 
and an increase in the assets that reach the hands of the person charged with 
winding up its affairs. Hence it is to be seen that one must not only trace his 
trust funds into the assets of the trustee but when that trustee becomes 
insolvent, one must trace his trust fund on into the hands of the receiver or 
assignee for creditors. Now I ask, “Is not that coming very near to the test 
of particularity required by the majority as to the trust res or its substitute?” 
If one can trace a trust fund into the hands of a receiver, is he not in a position 
to identify it? It seems to me that this is a long way from the “swollen assets” 
of Peak v. Ellicot and Meyer v. Board of Education. 


The last two cases which I shall consider are largely in support of 
Investment Co. v. Bank and indicate that the position of the Court in that 
case has received additional support and is probably indicative of how the 
Court would now act. The first of these two cases is Tire & Rubber Co. v. 
Bank, 109 Kan. 772. The Goodyear Tire and Rubber Co. of Akron, Ohio, 
held a trade acceptance, similar to a draft, on Poell Bros. of Hanover, which 
was sent for collection to the bank in Hanover. The bank presented the draft 
to Poell Bros. who gave in exchange therefor their check on the same bank 
where they had a sufficient account to meet it. The bank mailed its cashier's 
check to a bank in Chicago through which the collection had been received. 
Before the cashier's check reached the Hanover Bank through the usual course 
of business to be paid, the latter had been closed and was in the hands of a 
receiver. The plaintiff now seeks to have a trust impressed upon the fund in 
the hands of the bank in preference over creditors. In holding for the plaintiff, 
the Court said, “In order for the plaintiff to have a preferred claim upon the 
estate in the hands of the receiver, it must appear that the proceeds of the 
check in some form reached his hands, and that the assets brought under his 
control were larger by that amount than they would otherwise have been.” 
They held that the transaction was the same as if Poell Bros. had drawn out 
their money at some other time for some other purpose and had given cash 
to the bank on the draft and this money must be regarded as having gone into 
the hands of the receiver and subject to the impressment of the trust. 


There was a strong dissent by J. Mason and concurred in by J. Burch who 
held that when the bank merely exchanged their debt to Poell Bros. for the one 
to the Tire Co., and that therefore their funds were never increased or 
“swelled.” They believed the bank was not liable because the transaction 
never increased the funds of the bank but that they in fact remained the same. 


The last case which I shall consider is that of Ek/und v. Fidelity State 
Bank, 134 Kan. 343. In this case the plaintiff was the administrator of an 
estate. A former administrator who was also an officer of the bank had $2,200 
in the bank under his name as administrator and trustee. He owed that amount 
on some notes to the bank. He withdrew the amount from his account as 
trustee and paid his notes to the bank with them. Thus he increased the cash 
on hand in the bank. The bank became insolvent and the present administrator 
seeks to have the amount ahead of the creditors out of the estate of the bank 
as a trust fund. The Court here followed the rule laid down in the Investment 





THE DOCTRINE OF “SWOLLEN ASSETS” 337 


Co. case and held that the mere increasing of the cash of a bank is not enough, 
but that it must swell the estate of the assignor and be in fact received by the 
assignee for creditors. It is true that he received more cash but it was nowhere 
shown that the assets in the hands of the assignee are any larger because of 
the transaction. According to this one must not only trace the trust fund into 
the hands of the receiver but also show that the funds there are larger because 
of it. It can hardly be claimed that this is the doctrine of “swollen assets” 
as generally conceived and if one is proceeding in behalf of a cestui que trust 
to recover trust property converted by a trustee he should be prepared to 
particularly identify the property, even in Kansas. 
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ESTATE PLANNING* 


By CLAYTON S. FLoop 
of the Hays, Kansas, Bar 


My subject necessarily involves estate and gift taxes, but before proceed- 
ing further let me disabuse your minds that I am a tax expert. A tax expert 
is a rare species. There are some lawyers and accountants who specialize in 
taxation and who are pleased to be referred to as “tax experts,” but even they, 
secretly, know they have merely scratched the surface in their study of this 
illusive subject. One of our Treasury Department “experts” in speaking of 
our revenue laws and regulations, said: 


“It requires the most painstaking analysis to make any headway in understanding 
them; even today, after many years and attempts at clarification, few would be 
bold enough to say they had mastered them. Bewildered administrative authorities 
and puzzled courts have added words to words, but little meaning emerges from 
the resulting thicket of obscurity.” 


I trust you will excuse my not speaking extemporaneously. 


Fortunately, our firm has a few clients whose estates are substantial and 
who have been desirous of some estate planning in order to minimize taxes, 
prevent shrinkage and save as much as possible for their beneficiaries. Quite 


naturally we wish to retain the business and good will of these clients — we 
lawyers like to anticipate the handling of those big estates. In order to serve 
these clients to the best of our ability we have made some study of this highly 
involved and technical subject of estate planning. However, our experience 
in this field has not been great. We are not specialists — just small town 
lawyers engaged in general practice. Therefore, in the preparation of this 
paper I have not drawn so very much from personal experience but rather 
from suggestions and prepared articles on various phases of the subject con- 
tained in tax service publications and estate and trust periodicals, principally 
Prentice-Hall Tax Service. I would not have you believe that the wisdom I 
am about to impart to you is, as Senator Capper would say, “mine and mine 
alone.” 


Estate planning is a current name for something which has always been 
done by the careful family lawyer — advising his clients as to arrangements 
for the most effective disposition of their estates. The most effective disposi- 
tion is that which best suits the needs of your clients and which is the most 
economical disposition; i.e., with the least amount of shrinkage by reason of 
taxes and otherwise. Tax-savings alone may not be the most effective disposi- 
tion of an estate because they are almost always obtained by some kind of 
irrevocable relinquishment which may or may not turn out to be desirable. 
Eagerness for tax-saving plans has stimulated the use of trusts and powers of 
appointment, by persons who might not otherwise have used them and who 
are not always aware of the problems which they present. 


*Delivered before the Northwest Kansas Bar Association, Sharon Springs, Kansas, June 12, 1948. 
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Estate planning is usually thought of in terms of testamentary disposition. 
There is a natural tendency to postpone thinking about death; so that estate 
planning, from the client's viewpoint, is apt to be limited to preparing and 
signing a will before he goes away on a business or vacation trip, and then 
given no further attention until the next “emergency.” Such wills, often drawn 
in haste and with only a minimum of consultation with the client concerning 
his estate, are not likely to result in much benefit from the standpoint of estate 
planning. A lawyer who merely puts a client’s instructions for a will into 
valid form without fully advising and discussing other arrangements that have 
been made or should be made, is doing a disservice to his client. An English 
judge once observed that by the law of the land it is everyone’s privilege to 
make a fool of himself with respect to the disposition of his own property, 
but a lawyer should at least try to discourage the exercise of that prerogative. 


This brings us to the first and perhaps the most important step in estate 
planning — that of obtaining the facts. And this includes all the facts in 
minute detail concerning the client’s family, his domicile, business, investments, 
cash and liquid assets, insurance, annual income, rights and interests in real 
and personal property, prior gifts, income tax returns, present will, powers of 
appointment, possible reversionary interests, and his wishes as to the disposi- 
tion of his estate. It is a rare client who asks to have his estate planned. Some 
clients are reluctant to disclose such detailed information concerning their per- 
sonal affairs. It is essential that the attorney have the complete confidence of 
the client and that he understands fully the benefits to be expected from a 
carefully planned estate. You may have to do some close cross-examining, 
but the importance and necessity of obtaining all the facts cannot be over- 
emphasized. 


After a careful analysis of all the facts, various plans can be tested to 
determine what plan is the most suitable to the needs of the client. The saving 
of taxes is not necessarily the dominant motive. If the client already has a 
will or an estate plan it might be well to test such plan or will by taking each 
step of administration under such will or plan clear through to final settle- 
ment as though the client would die tomorrow. What difficulties and con- 
tingencies might there be anticipated in administration? Does the will give 
the executor sufficient power to efficiently administer the estate? Does he 
have discretionary power to determine valuation of personal property dis- 
tributed in kind, to compromise debts due the decedent, and to sell and liqui- 
date property? What provisions are made for continued efficient manage- 
ment of a profitable business? Has the client made any gifts inter vivos in 
substantial amounts, and if so, were they made in contemplation of death? 
More about this later. Are the principal beneficiaries provided for by specific 
legacies and devises or out of the residuary estate? How and from what 
source are the death taxes and costs of administration to be paid? Is there 
sufficient cash and liquid assets to pay taxes and costs of administration, or 
will it be necessary to sell valuable income producing property, specifically 
devised or bequeathed, at possible deflated prices? In other words, visualize 
the administration and ultimate distribution to the beneficiaries based upon 
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the analysis of the facts previously made. Then determine the gross estate 
based upon present values and conditions. Deduct the estimated costs of 
administration and existing debts. Figure the state inheritance and federal 
estate taxes under present rates. What is the net estate left for distribution? 
How much shrinkage has there been? Perhaps you will be as astounded as 
your client to learn what might happen under the existing will and plan if 
your client should die tomorrow. Or perhaps the present plan is entirely satis- 
factory and suitable to the needs and wishes of the client. If so, you will be 
saved much further work and time and your client some additional fees. 


Now assume that the client has no will or existing plan or that his present 
one is not satisfactory. In general all of the questions and determined facts 
hereinbefore mentioned should be considered, but there are several matters 
which I will discuss in more detail. 


First, the will. 1 have previously mentioned some points to be considered 
in the drafting of a will. I’m sure none of them are novel, but some lawyers 
are prone to draft wills in haste without sufficient consultation with the client 
and with little thought by the attorney. The executor to be named in a will 
should be carefully considered. If an estate is large enough to pay a federal 
estate tax, it is large enough to pay a competent executor. If a competent 
executor is named, such executor should be given broad powers to manage 
the estate efficiently and without resort to court authority. If the client has a 
going business which he does not wish to be liquidated in administration, 
provision can be made for continuation of management. As a general rule, 
estate taxes are payable out of the residuary estate. This has often resulted 
in violence to the testator’s general plan because sizable bequests were made 
to friends, remote relatives and charities, and the residue was bequeathed to 
members of the immediate family. Shrinkage in the value of the testator’s 
assets between the date of the will and his death and/or shrinkage upon his 
death due to taxes, debts and administration expenses, have left for the pri- 
mary objects of the bounty of many testators much less than was intended. 
To take care of this inequity some states have enacted legislation providing 
that estate taxes be apportioned among the persons beneficially interested in 
the estate. Kansas does not have such a statute. Therefore, the will should 
provide for payment of taxes out of certain property or funds or the principal 
beneficiaries should receive specific legacies and devises and not be left to the 
“mercy” of the residuary clause. This latter emphasizes the need for sufficient 
cash or liquid assets with which to pay taxes so that income producing prop- 
erty need not be sacrificed. “Uncle Sam” takes his money in fifteen months 
and won't wait for inflated prices. If a large bequest is to be made it should 
be by a percent of the estate rather than a fixed cash amount. The cash may 
not be available at the time of final settlement and again property might have 
to be sold, depending on the terms of the will. 


Gifts. The tax advantages which may be achieved by giving away prop- 
erty are obvious. The income of the donated property will be taxed to the 
donee, not the donor; the donated property will not be included in the donor's 
estate for estate tax, providing the gift meets certain conditions. In order to 
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avoid income or estate taxes, or both, the gift must be irrevocable with no 
retention of benefits or powers in the donor, not even a possibility of reverter. 
In other words it must be an “out and out” gift with no “strings attached.” 
Before taking such steps, the consequences of so giving away property should 
be carefully weighed. Some donors, carried away by the desire to save taxes, 
later find themselves with an inadequate income. Others find that they have 
been too reluctant to give away assets when it would have been of real benefit, 
taxwise and otherwise, to have made gifts to their beneficiaries. 


I have previously made mention of gifts made in contemplation of death. 
Unless that hurdle is cleared, all the planning to save taxes by inter vivos 
transfers will have been futile. In the famous “Wells” case, United States v. 
Wells, 283 U. S. 102, decided in 1931, the “dominant motive test’ was first 
applied. The supreme court held in this case that if a gift was made with 
mixed motives, some for purposes associated with continued life and others 
with the thought of death or as a substitute for testamentary disposition, or 
both, the more compelling or dominant motive controls in determining 
whether the gift was made in contemplation of death and thus is to be 
included in the gross estate for estate tax. The Treasury Department followed 
the Wells case in its 1934 Regulations, but six years later the department 
turned its back on the Wells case and amended the Regulations as they now 
appear, as follows: 


“A transfer in contemplation of death is a disposition of property prompted by 
the thought of death (though it need not be solely so prompted). A transfer is 
prompted by the thought of death if it is made with the purpose of avoiding the 
tax, or as a substitute for a testamentary disposition, or for any other motive 
associated with death.” Reg. #105, Sec. 81.16. 


However, this regulation did not fare so well before the Court in the case of 
Trust Company of Georgia v. Allen, 149F. (2d) 120, in which the following 
statement appears in the decision: 


“A desire to avoid estate taxes has no legal effect and it has no probative value 
even as evidence of a special concern about death, because in any transfer such a 
desire exists equally whether the thought of death is special or general. That 
regulation is broad enough to include the general expectation of death and is, 
therefore, in partial conflict with the case of United States v. Wells — which holds 
that the words ‘in contemplation of death do not refer to the general expectation 
of death which all persons entertain.’ ” 


A number of cases are collected in the Prentice-Hall Federal Tax Service 
classifying the ‘‘motives” which have been held to be associated with life and 
with death respectively. Some of those held to be associated with death, are: 
Advanced age, poor health, avoidance of estate taxes, anticipation of succes- 
sion and identity with the scheme of the donor’s will. Motives associated with 
life are more plentiful and include desires to enable children to learn to handle 
money, equalize trust income among beneficiaries, avoid possible judgment 
liability, enable children to maintain their social position, provide a wife with 
independent income, rid one’s self of financial cares and burden of manage- 
ment of property, purchase annuities, preserve domestic tranquility, minimize 
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income taxes. If a gift is made, evidence of “life” motives should be pre- 
served and certainly possible “death” motives should not be put forth. This 
can be easily overdone, however, and thus unnecessarily attract suspicion. 


Also, it is well not to make a will at the same time, or near the time, of 
making gifts, in order to avoid the contention that it is part of a general plan 
of testamentary disposition and thought of death. Transfers intended to take 
effect at or after death must also be avoided. This is Section 811 (C) of the 
Internal Revenue Code. Under this section, the value of a possibility of 
reverter was held taxable in the case of Helvering v. Hallock, 309 U. S. 106. 
It has been suggested that the final remainder should be in favor of some 
charity or even the United States Government, in order to be certain that the 
donor could not possibly survive all contingent remaindermen. 


There is an interesting article on ‘Transfers in Contemplation of Death” 
in Vol. 54 Yale Law Journal by Edmund W. Pavenstedt. The author points 
out that the Treasury Department has not been too successful in litigation 
and that the two years rebuttable presumption seems to have little bearing on 
the outcome. If you think you have a good case and considerable tax is 
involved, don’t be too hasty in settling with the government. Take it up to 
the Tax Court or pay the tax and sue in Federal Court to recover. You are 
entitled to a jury there. 


In planning an inter vivos transfer, the fact that the contemplated gift 
may not avoid estate tax should not foreclose adoption of the plan from a 


purely tax standpoint. This is so because the transfer may result in worth- 
while income tax savings. If the donor's income is subject to high rates of 
income tax, and he has assets which have little present yield but which will 
probably produce a high yield in the future, then it is such assets which should 
be donated — especially if the donee’s income is not large. Another example 
of possible income tax saving is where a donor has assets which he is about 
to sell, and such sale would result in a substantial capital gain; and who was 
contemplating a sizable gift to a charity. If he makes the sale and gives cash 
to the charity, he will incur a tax on the capital gain. On the other hand if he 
transfers the assets to the charity, and the charity later makes the sale, the 
capital gain is not subject to tax. 


Girt Tax SAVINGS UNDER THE REVENUE ACT OF 1948 


The amendment as to gifts is effective only on gifts made after April 2, 
1948. The rates remain the same. A “marital deduction” of one-half the 
amount given to the spouse is allowed. It corresponds to the estate tax marital 
deduction. The $3000.00 annual gift tax exclusion does not apply to such 
one-half, but it may be applied against the taxable half. No deduction is 
allowed for a gift of a terminable interest such as a life estate or an interest 
which will terminate or fail upon the occurrence of an event or contingency, 
but there is an exception for gifts creating a joint tenancy or tenancy by the 
entireties and where the spouse has a power of appointment in favor of him- 
self or his estate. Gifts by one spouse to a third party may be treated as made 
one-half by each spouse if both spouses consent. This should spur gifts to 
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children. In effect the gift tax exemption of $30,000.00 and the annual exclu- 
sion of $3,000.00 are doubled for a man who gets the consent needed from 
his wife. Here is an example of how the new gift tax law works. 


The husband could present his wife with $100,000.00 and pay only 
$962.00 in gift taxes. He would have owed $8,500.00 under the old law. It 
figures out like this: Half the gift, or $50,000.00 would be tax free, since it’s 
presumed to be hers anyway. The $30,000.00 exemption (assuming none of 
it has been used) cuts his taxable gift to $20,000.00. He also may make tax- 
free any gifts which do not exceed $3,000.00 to any one person in any tax 
year. So he subtracts another $3,000.00 leaving a $17,000.00 taxable gift. The 
tax on that is $962.00. The saving grows with the size of gift. 


EsTATE TAX — “MARITAL DEDUCTION” REVENUE ACT OF 1948 


The changes in the estate tax are revolutionary. They are effective as to 
estates of married persons who die after December 31, 1947. The rates are 
not changed. The new law allows a new “marital deduction” for property 
(included in a decedent's estate) that passes to the surviving spouse. Property 
that so passes might pass under the decedent's will, or by virtue of the sur- 
vivor’s right as joint tenant or tenant by entireties, or as intestate property, or 
as the statutory share allowed a surviving spouse who elects against the dece- 
dent’s will, or as insurance proceeds. It might even include property that 
passed during the decedent's life (e.g., a transfer in contemplation of death). 


The limit on the marital deduction is one-half the amount of the 
“adjusted gross estate” (a new concept). The adjusted gross estate is found 
by deducting the usual expenses and debts (but not the marital deduction) 
from the gross estate. Thus, if the gross estate is $200,000.00 and expenses 
and debts are $50,000.00, the adjusted gross estate is $150,000.00. The maxi- 
mum marital deduction would then be $75,000.00 assuming that at least that 
amount of the property included in the decedent's estate passed to the survivor. 
After deducting the marital deduction ($75,000.00) and taking the specific 
exemption ($60,000.00), the amount subject to tax would be only $15,000.00. 
By taking advantage of the changes in both the estate and gift tax laws, a 
husband may virtually eliminate the incidence of transfer taxes on the first 
transfer of any but the largest estates. Thus, he may give his wife $60,000.00 
plus $6,000.00 per year for any number of years and, if he gives his wife 
one-half of his estate at death, he can transfer an additional $120,000.00 with- 
out tax. The tax on the excess over $120,000.00 will be applicable to only 
one-half of the excess. 


The marital deduction is allowed only where the interest passing to the 
surviving spouse is not terminable. Thus, no deduction is allowed for a life 
estate because it will terminate at the widow’s death. Generally speaking, the 
interest passing to the survivor must pass outright, or under a trust that gives 
the survivor a power of appointment. Furthermore, a gift in trust must meet 
certain conditions: 


gil ll The survivor must be entitled to all the trust income for his or her 
life, or until the trust ends if that occurs first. 
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2. The surviving spouse must have the exclusive power to appoint the 
entire trust property to himself or to his estate, or both, or to name other 
beneficiaries. 

The marital deduction may be claimed on account of insurance proceeds 
to be paid in installments. But the survivor must be entitled to all the install- 
ments that become payable in his lifetime, and any unpaid balance left at his 
death must go to his estate or be subject to his power of appointment. This 
will require changes in insurance policies under the modes of settlement and 
I understand insurance companies are now engaged in working out such 
changes. 

It is mot necessary to leave at least one-half of the adjusted gross estate 
to the surviving spouse. One-half of the adjusted gross estate is the maximum 
amount of the marital deduction, but a deduction can be taken for smaller 
amounts. The Treasury Department in a special ruling made on April 4, 
1948, holds that where a man places 50% of his property in trust for his wife 
with a monthly income for life and the right to appoint the property at death, 
the value of the wife’s right to income, plus her right to say who gets the 
principal, is sufficient to allow the entire trust estate as a marital deduction. 


The following example of tax savings under the new marital deduction 
appears in the June 7, 1948, issue of the Wall Street Journal: 


“Take Mr. ‘C’ who has an estate of $400,000.00. He figures if he lives ten years 
after his new will is drawn, his wife will get the estate with only about $15,000.00 
in taxes to pay. The best that could have been done before was a tax of a bit over 
$70,000.00. Mr. ‘C’ may now give his wife $66,000.00 tax-free in the first year, 
assuming neither has used the $30,000.00 exemption or the annual gift exclusions. 
Every year he can give her $6,000.00 without taxes. At the end of ten years, he 
will have turned over to her $120,000.00. That cuts the estate to $280,000.00. 
Since half is assumed to belong to her that leaves a taxable estate of $140,000.00. 
Subtracting the $60,000.00 federal estate tax exemption leaves only $80,000.00 
subject to tax.” 


Of course, this example assumes that the gifts are not includable in the gross 
estate as being made in contemplation of death. 


If the other spouse also has a sizable estate, the property-split under the 
new act may not result in savings for the combined estates. In such instances 
it may be best to forget the marital deduction. For if half the estate of one 
spouse goes to the survivor, without strings, it will be added to the survivor's 
taxable estate and may put it into a much higher tax bracket which would wipe 
out any original saving. 

It must also be remembered that your husband client may not want to 
give half his estate to his wife with “no strings” and with power of appoint- 
ment to her. An eastern banker tells the story of a man with a substantial 
estate who came in with his attorney to consider changing his will. When told 
he would have to give his wife sole power over half his estate, he ended the 
interview abruptly. ‘“‘Nothing doing,” he said. “She'll give it all to er 
relatives.” 

A few words about trusts. They are not used so very much by western 
Kansas lawyers, principally, I suppose, because of the nature of the property 
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and estates of our clients. Then too, it is difficult to find individuals who are 
competent and willing to assume the responsibilities of a trustee and our 
banks are not equipped with trust departments and trained personnel to act 
in such capacity. However, a trust does have certain advantages. It saves a 
second administration expense, provides a fixed income for widows, and in 
the case of a corporate fiduciary, provision can be made for continued opera- 
tion of a going business under competent management. It has been suggested 
that a will can provide for a “marital deduction trust” for half the estate and 
a “residuary trust” for the balance. 

I have already wandered far-afield and it is time to close and end your 
boredom with this dull — and expensive subject. I hope I have pointed out a 
few things to be considered in estate planning. I should like to remind you 
that this can be a very lucrative field for the lawyer. Certainly the wills of 
your clients should be reviewed mow under the new Revenue Act. It is obvious 
that any estate plan which is devised today is grounded on shifting sands. The 
tempo of economic and political changes makes it more dangerous than ever 
to make a plan and then leave it unattended. Changes in the client's financial 
and family circumstances, in his beneficiaries’ requirements, in taxes, in eco- 
nomic conditions — all necessitate frequent review of instruments of an 
estate plan. 

I will conclude with a quotation from Opinion No. 210 promulgated by 
the Ethics Committee of the American Bar Association: 


“Many events transpire between the date of making a will and the death of the 
testator. The legal significance of such occurrences is often of serious consequence, 
of which the testator may not be aware, and so the importance of calling the 
attention of the testator thereto is manifest. It is our opinion that, where the 
lawyer has no reason to believe that he has been supplanted by another lawyer, it is 
not only his right, but it might even be his duty to advise his client of any change 
of - = law which might defeat the client’s testamentary purpose as expressed 
in the will.” 


I wish you many prosperous hours in reviewing the wills and estate plans 
of your clients. 
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THE KNUTSON INCOME TAX REDUCTION 
BILL OF 1948* 


By Jerry KIsLey 
of the Stockton, Kansas, Bar 


I wish to speak briefly about the Income Tax Bill, known as the Knutson 
Income Tax Reduction Bill, the one passed over a presidential veto on April 2, 
1948. 


If there is anything that could take all of the self-confidence out of a 
person, it is to read the fourteen brief paragraphs of that bill, which relate 
to the ordinary income tax, and then start over the regulations and explanations 
of regulations. The fourteen amending sections or paragraphs seem very 
simple. The regulations are rather complicated. And I will leave you to 
decide on what to call the hundreds of pages, already published, and the 
other hundreds of pages to come out between now and the first of the year, 
they are styled explanations. 


Your clients are going to be a bit disappointed with the tax reductions. 
The publicity was all about the 17% reduction in basic rates, and naturally 
the public will expect, after the reduction due ‘to increased exemptions, a 
reduction of 17% in the rest of their taxes. 


It won’t work out that way at all. The 1947 law was built up out of a 
3% normal tax and a 17% surtax (or a total income tax of 20%) reduced 
by 5%, making a real tax, after exemption, starting at 19%. The Knutson 
Act leaves the normal tax and surtax as they were (or 20%); and replaces 
the 5% reduction with a 17% on the first $400 of tax, and a 12% reduction 
on the balance up to $100,000 net income. 


Under the 1947 rates a taxpayer having just $2,000 income, after exemp- 
tions, was taxed $400.00 or 20% ($60.00 normal and $340.00 surtax), and 
then given the 5% discount or $20.00, so he paid $380.00 or 19% taxes. 
Under the Knutson amendment he still is charged the same $400.00, but is 
given not 5% reduction but 17% reduction, or $68.00 cut rather than the 
$20.00 he already had. So the actual reduction he will receive is $48.00; and 
you can suit yourself about what percentage you want to call it; either 12% 
on the amount charged or 12.6% on the amount paid. Anyhow the tax is 
reduced from $380.00 to $332.00 on the first bracket. 


After that bracket the rest of the tax of most of our clients, for few 
of us will have many who earn over $100,000 a year, will be computed exactly 
as it was in 1947; and then subtracting the $68.00 taken off from the first 
$400 income; the rest will be reduced 12% instead of 5%. This computes 
out to 7.4% reduction of 1948 over 1947. 


Taxpayers will come in expecting a full 17% reduction. It seems those 
I have talked to read very little about the 12% bracket. Everybody seems to 
think it started only after the little boys were taken care of. But instead of a 


*Excerpts from paper delivered to Northwest Kansas Bar Association. 
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reduction of over 1/6 the first bracket folks will get only a bit over a 1/8 cut, 
while on the rest of the tax the added cut will be a bit over 1/14th. 


The per-person exemption of the old law of $500 has been increased to 
$600; making a flat $19.00 cut in the taxes of each individual exemption 
proper to the taxpayer. This applies to husband, wife, and dependents as well. 


But there is one little matter that will cause you some explaining. The 
definition of a dependent has not been changed from the situation that the 
claimed dependent must not have a gross income of $500 or over. A lot of 
children working summers only, at present wages, will show up with GROSS 
INCOMES of $500, and that little sum over $499.99 will cost the parent the 
cash outlay of $120.00 less 17%, or almost a hundred dollars. This is a most 
peculiar way to encourage industry or honesty. 


There has been a lot of publicity given to the relief of persons over 65 
years of age. The law seems clear, and probably will come out meaning what 
it seems to mean, that each and every husband and wife or taxpayer making 
an independent return will receive an added $600.00 exemption if he or she 
was 65 years old on or before January 1, 1949. The same is true of returns 
of taxpayers deceased after becoming 65 years old. They receive the full 
$600.00 even if they live only a day after reaching the age of 65 years. 


There is another matter that should be given more attention by lawyers 
making returns; and that is the question of the condition of the eyesight of 
the client and of his wife or husband. An additional exemption is made to the 
taxpayer if he is “blind”; to his wife, or husband, even if he or she has no 
separate income, where a joint return. Each of these exemptions is worth 
from $99.80 up. 


And the term “blind” seems to mean “don’t see very sharply.” The test 
is one used by various government bureaus, and is familiar to most doctors 
and oculists and reads: “‘central visual acuity (sharpness) does not exceed 
20/200 in the better eye, with correcting lenses.” I am informed that there 
are a great many people who fit under this definition of “blind,” who do not 
consider themselves as blind, but who could use the saving of $100 on their 
taxes. 


A dependent can not be given this extra exemption; and where the 
dependent has duties around the place, it might be worth while to pay the 
dependent the value of his services, say up to $1,300 a year; and let him or 
her support himself or herself from that income, and make an individual 
return. Of course such employment must be actual and of the value paid. 
But where the facts bear out the terms of the law the extra saving of $100 is 
material. 


The same situation seems to be true as to the extra exemption available 
to persons over 65 years old. In many cases elderly parents who do a lot of 
work around a farm home, or who own the land, or the like, have simply been 
having the child with whom they are living list all the income as his, and take 
the $500 deduction. This was simple, since the books got merged anyhow, and 
made no material difference in the lower bracket incomes. 
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Now with an extra $600 wage tax deduction in sight the facts of such 
cases should be studied carefully, and if legal reason exists, income properly 
chargeable to the parent or joint return of two parents, if both past 65 years 
of age, should be considered. The $200 tax saving is material; and without 
question there will be many cases where elderly parents can honestly make 
separate returns to cover much or all of these four exemptions; and where 
one or the other don’t see too-good there are two more exemptions in sight. 
I DON’T MEAN — ANY FUNNY WORK — JUST STATE THE FACTS. 

There is only one other matter I wish to discuss; and that is the use of 
the joint return for husband and wives, where the income is all or nearly all 
made by one of the marital partners. This, of course, has more interest to 
extremely large incomes, but makes some savings in many cases to ordinary 
income taxpayers. 

For many years some of us have been permitting the husband, in business, 
to hire his wife at the same wages others received for similar services, and, on 
audit, had a difficult time. A couple of years ago or more, in the victory tax 
days, many honest wives were embittered by the denial of their claim to the 
$15.00 Victory tax deduction, when cream or poultry income was in fact theirs. 

Well the courts, tax courts, and finally appellate courts, have many deci- 
sions approving the procedure; and even where a family partnership has been 
set aside as improper, substantial sums have been credited to the spouse as 
proper compensation for services rendered. These decisions, if rendered earlier, 
and followed by the local deputies, would have met the test of “horse sense” 
and saved antagonizing many strictly honest taxpayers. It is always hard for 
courts to realize that a woman and especially a wife is a human being after 
all; and in this case the decision came too late to mean much. The Congress 
has already acted to correct this manifest injustice for 1948 returns, through 
joint returns. . 

When you start figuring your actual returns you will find some few cases, 
where the joint returns for husbands and wives can not be made, at a family 
saving. Of course, you all have cases where they must be made separately, 
since the married partners, kept every financial transaction separate, in such 
cases, I always work out the returns separately and then together, and see 
how much savings there will be, and then divide the saving in money equally 
between husband and wife; but even then I have had a few cases where one 
or the other was convinced he or she had been “jipped” the way I handled it. 
As I have said before, we deal with the HUMAN ELEMENT. 

The question of capital gains and losses will need to be studied by each 
of us, as the regulations show up by the end of the year. For years there has 
been a break point of separate capital gain at $16,000. By virtue of joint 
returns and other mandaments, this point has been raised to $44,000. Since 
$44,000 is about the limit of capital gains for most of our clients, we can let 
it pass, for all practical purposes. 
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Veteran of Veterans 


We hear that L. T. Cannon has been the 
City Attorney of Humboldt since the year 
of 1912. This record of 37 years serving 
a Kansas — appears to be the 
longest on record. We congratulate both 
Mr. Cannon and the City of Humboldt. 


Chanute District Meeting 


Under the leadership of William J. 
Burns, District Coordinator, and Joe Balch, 
City Attorney, Chanute, Kansas, the fol- 
lowing City Attorneys gathered in Chanute 
Saturday afternoon, November 13th and 
had an excellent round table: 


L. T. Cannon, Humboldt 
William J. Burns, Independence 
Joe F. Balch, Chanute 

Ernest E. Blincoe, Ft. Scott 

D. H. Smith, Girard 

Frank W. Liebert, Coffeyville 


James W. Putnam, State President, was 
on hand. Albert B. Martin of the League 
of Kansas Municipalities attended and 
assisted with discussions. James E. Lock- 
wood of Ft. Scott was a guest. 


Court Bulletin Issued 


The first bulletin of District Court cases 
affecting municipalities was issued by the 
Bureau of Governmental Research, Univer- 
sity of Kansas, on November 30th. The 
bulletin included eight summaries of cases 
all of which were pertinent to problems of 
a municipality from a legal standpoint. 
The City Attorneys who have received this 
publication have enthusiastic in their 
praises and have unanimously agreed that 
the leaflet should be a permanent activity 
of the association. 


Treasurer Calls for Dues 


Association Treasurer Robert E. Fer- 
? reports that the 1949 membership 
ee became due on January Ist. Member- 
ship in the association is $5.00 and the 
membership is listed in an individual’s 
name rather than in a city’s name. Mem- 
bership is open to all City Attorneys of 
Kansas and other individuals interested in 
city problems, both legal and general; 
however, eligibility for office in the associ- 
ation is limited to city attorneys. The 
$5.00 fee should be sent directly to City 
Attorney Robert E. Ferguson, Marysville, 
Kansas, immediately. 


City Attorneys in the Legislature 


Several members are busy with the cur- 
rent session of the legislature and have 
important committee assignments. Among 
those so serving are: Senator Richard 
Woodward, El Dorado, and Representative 
Charles D. Stough, Lawrence. 


New Member 
Harry Wiles, City Attorney, Macksville. 


Another District Meeting Held 


Under the supervision of W. J. Burns, 
Independence, Association District Coord- 
inator, and Frank Eresch, Topeka, the sec- 
ond district meeting was held in Topeka 
in January. 


Congratulations, Aley 


Our vice president, Fred Aley, Wichita 
City Attorney, was recently elected a 
trustee of NIMLO. We are proud to have 
one of our members aiding the National 
Municipal Law Officers Association. 








| 
I 
| 
ia 
ia 


350 The JOURNAL 


The Journal of the Bar Association of the State of Kansas 


Published Quarterly — August, November, February and May — Including Contributions and with the 
Cooperation of the Washburn University School of Law and the University of Kansas School of Law. 
Members $1.50 Per Year 


of Kansas, $5.00 per year. To 
dues, $5.00. 














lOHNSON Seer Treasurer Evmzr E. Euwer ( 8) 
N: Bank of Topeka Buildiog D. B. Lane (Dist. 9)............++--.Seott Ci 
Topeka, Kansas Dattas W. Knapp. ..Past President... | “Coffeyville 





BOARD OF EDITORS 

FRANKLIN Coarnicx, Editor-in-Chief, Topeka 

Fazp E. Guicx, Assistant Editor, Topeka 
Joun F. Esurnanpt, Associate Editor, Wichita 

Lzo W. Mutioy, Advertising and Business Manager, Wichita 

Dzan F. J. Morza 

Dgan SCHUYLER 
AMES 45, PuTNAM 








TO OUR LAWYER LEGISLATORS 


The Association should take pride in the fact that forty-two lawyers and 
two law students are members of the 1949 Kansas legislature. There are nine- 
teen (four less than in 1947) in the Senate and twenty-three (same as 1947) 
in the House. In addition, two representatives are currently classified as law 
students. Lawyers constitute the largest number of any group in the 1949 
Senate and the second largest in the House. 

Here is a word to our forty-two ambassadors of the profession. 


The lawyers, as individuals and as a group, have short-changed their 
profession, especially in the realm of public relations. We become callous to 
individual and blanket criticism, even though unjustified, assuming that an 
ostrich attitude is wiser and easier. This concept cannot prevail much longer 
without doing irreparable damage to the profession. It is not enough to con- 
clude that we can live our lives and maintain our practices unscathed. We are 
honor-bound to think of the lawyers of the future. 


Thus, there falls on the shoulders of our forty-two state lawyer legisla- 
tors a professional responsibility (a burden we should all share), in addition 
to their many other duties of state. 


Thousands upon thousands of citizens will focus their attention upon 





To Our LAWYER LEGISLATORS 351 


you during the legislative session. Some will be older folk who have long since 
made up their minds on everything, including lawyers and the law profession, 
and nothing you do or can do will change them. But the others — the great 
hordes of school children and young people — will grasp ideas and gather 
opinions that will influence their reasoning the rest of their lives. 

Therefore, we hope you will take exception to criticisms of the profes- 
sion. If any given bill is attacked as a “lawyers’ bill” it might be well to take 
issue with the accuser. Lawyers become adept at protecting every group and 
its brother; but too often overlook their own. Nor is it necessary to be always 
in a defensive position. To the visitors, a word here and there that the Speaker 
of the House, the President of the Senate, the Chairmen of numerous important 
committees, etc., are attorneys will prove an efficient and effective way to show 
the great contribution of lawyers to the legislative branch of the state. 

We are proud of our lawyer legislators and have every reason to believe 
that they will increase the respect for and dignity of the profession in the 
minds of the citizenry of Kansas during the current term. J.W.P. 
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RECENT CASE NOTES 


ARMY AND NAVY — COURTS-MARTIAL — DOUBLE JEOPARDY — DOCTRINE 
OF IMPERIOUS NECESSITY 


Petitioner, an American soldier, was brought to trial by a general court-martial in 
Germany on a charge of rape. After presentation of evidence, the prosecution and 
defense rested, arguments were made and the court closed. The court reopened on the 
same day, announcing its desire to hear other named witnesses and granting a continua- 
tion to enable the prosecution to present these witnesses. One week later the case was 
withdrawn from the Original court-martial, and the charges were transmitted to a 
court-martial located closer to the situs of the alleged offense. The letter of transmittal 
stated the case had been continued because, “Due to the tactical situation the distance 
to the residence of such witnesses has become so great that the case cannot be completed 
within a reasonable time.” Petitioner was retried, convicted, and imprisoned. On 
appeal from a federal district court judgment granting a writ of babeas corpus and 
discharging the prisoner, it was held, one judge dissenting, that the judgment be 
reversed. The trial by the second court-martial did not constitute double jeopardy, since 
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the removal from the first court was p icated, in part, on necessity in view of the 
tactical situation. Hunter v. Wade, 169 F.2d 973 (C.C.A. 10th 1948). 


Article of War 40, stating that, “No person shall, without his consent, be tried a 
second time for the same offense . . .” 41 Stat. 795 (1920), 10 U.S.C. § 1511 (1946), 
raises the question of the applicability of the double jeopardy clause of the Fifth Amend- 
ment to military tribunals. In rationalizing its application, it has been held that: (1) 
Military personnel are expressly excepted from the application of the clause in the 
Fifth Amendment requiring an indictment, U.S. Const. Amend. V, raising an implication 
that they are not excepted from any of the other provisions. United States v. Hiatt, 
141 F.2d 664 (C.C.A. 3d 1944) ; Sanford v. Robbins, 115 F.2d 435 (C.C.A. Sth 1940), 
cert. denied 312 U.S. 697 (1941). Further, the absence of a clause in the Articles for 
the Government of the Navy comparable to Article of War 40 would indicate that 
Article of War 40 is not the sole provision governing the conduct of military tribunals. 
(2) Such statutory provisions were not framed to the exclusion of the Constitution, 
Ex parte Milligan, 4 Wall. 2 (U.S. 1866), but rather to exist contemporaneously with 
the Constitution. Ex parte Quirin, 317 U.S. 1 (1942). (3) The statutory definition of 
“trial” in Article of War 40 does not apply to cases where there has been a termination 
_ to a conviction or acquittal. Article of War 40, supra. Thus, military courts are 

d by the double jeopardy clause of the Fifth Amendment with the same force as 
are other tribunals. 9 Ops. Att’y. Gen. 223 (1858). 


The general rule places the accused in jeopardy when he is put on trial on a valid 
indictment or information before a competent court and a duly sworn jury. Ex parte 
Glenn, 111 F. 257 (C.C.A. 9th 1901) ; State v. Pittsburgh Paving Brick Co., 117 Kan. 
192, 230 Pac. 1035 (1922). Contra: United States v. Kraut, 2 F. Supp. 16 (D.C.N.Y. 
1932) (jeopardy does not attach until some evidence has been heard). If the trial 
is without jury, federal courts have held that jeopardy attaches when any evidence has 
been heard. Clawans v. Rives, 104 F.2d 240 (App. D.C. 1939) ; McCarthy v. Zerbst, 
85 F.2d 640 (C.C.A. 10th 1936), cert. denied, 299 US. 601 (1936); cf. State v. 
Yokum, 155 La. 846, 99 So. 621 (1924). 


Once jeopardy has attached, in absence of some overriding necessity, the trial must 
proceed to a conviction or an acquittal, Commonwealth v. Fitzpatrick, 120 Pa. 109, 15 
Atl. 466 (1888), as this is the defendant’s right, Allen v. State, 52 Fla. 1, 41 So. 593 
(1906). As to what constitutes such a necessity, there is no precise definition. It has 
been adjectively defined in various manners, as “imperious,” “absolute,” “manifest,” 
“overwhelming,” and “overruling,” and is designed to apply to urgent and unexpected 
situations. The result of the application of the doctrine of imperious necessity is not 
the conclusion that jeopardy art not attach to the first proceedings, but that, because 
of emergent circumstances, accused’s former jeopardy will not be held to be a bar to 
subsequent prosecution for the same offense by the same acts. See Note, 24 Minn. 
LR. 522, 531 (1940). 


The doctrine of imperious necessity has been held to apply where there was an 
absence of necessary personnel of the court due to unforeseeable circumstances over 
which the court had no control. Thus, when a mistrial was called due to illness of the 
judge, Westover v. State, 66 Ariz. 145, 185 P.2d 315 (1947); Allen v. State, 13 Okla. 
Cr. R. 533, 165 Pac. 745 (1917) ; death of the judge, see In re Scrafford, 21 Kan. 735, 
747 (1879) ; illness of a juror, State v. Miller, 331 Mo. 675, 56 S.W.2d 92 (1932); 
Commonwealth v. Davis, 266 Pa. 245, 110 Atl. 85 (1920). Contra: Baker v. Common- 
wealth, 280 Ky. 165, 132 S.W.2d 766 (1939) ; insanity of a juror, Davis v. State, 51 
Neb. 301, 70 N.W. 984 (1897) ; death of a juror, see In re Scrafford, supra; Common- 
wealth v. Roby, 4 Pick. 496, 502 (Mass. 1832) ; illness in a juror’s family where he 
is needed at the bedside, Salistean v. State, 115 Neb. 838, 215 N.W. 107 (1927); 
Woodward v. State, 42 Tex. Cr. R. 188, 58 S.W. 135 (1900); death in a juror’s 
family, Spelce v. State, 20 Ala. App. 112, 103 So. 694 (1924), cert. denied 212 Ala. 
559, 103 So. 705 (1924); Salistean v. State, supta; or temporary insanity of the 
accused, State v. Slorah, 118 Me. 203, 106 Atl. 768 (1919), the accused could not 
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raise a plea of double jeopardy to bar a subsequent trial for his first ‘alleged offense. 
However, the illness of the district attorney was held not to create a necessity demanding 
the withdrawal of the sworn jurors. United States v. Watson, 28 Fed. Cas. 499, No. 
16, 651 (S.D.N.Y. 1868). 

The doctrine of imperious necessity has been held to apply also where there were 
incorrectible irregularities in the personnel of the court due to previously unknown and 
unforeseeable circumstances over which the court had no control. Thus, misconduct of 
jurors during the trial was held to be a circumstance requiring the judge to call a 
mistrial. People v. Sharp, 163 Mich. 79, 127 N.W. 758 (1910) (juror made public 
statements concerning the trial prior to its conclusion) ; In re Ascher, 130 Mich. 540, 
90 N.W. 418 (1902) (jurors were drinking and communicating with others during 
the trial) ; State v. Tyson, 138 N.C. 627, 50 S.E. 456 (1905) (juror drunk). Calling 
a mistrial is also necessary when a juror is unqualified, the nature of the disqualification 
not appearing until after the jury was sworn. United States v. McCunn, 36 F.2d 52, 
(C.C.A. 2d 1929) (juror was nephew of accused) ; Franklin v. State, 149 Ark. 546, 
233 S.W. 688 (1921) (juror sat on two previous very similar cases) ; People v. Patter- 
son, 354 Ill. 313, 188 N.E. 417 (1933) (juror was an infant); People v. Schepps, 
231 Mich. 260, 203 N.W. 882 (1925) (juror complained of confinement and was 
obnoxious) . 

However, the court must be certain that an emergent condition exists. Thus, when 
a jury was discharged without adequate investigation to determine if they could agree, 
State v. Klauer, 70 Kan. 384, 78 Pac. 802 (1904), or if there actually was corruption 
of the jury as feared, People v. Parker, 145 Mich. 488, 108 N.W. 999 (1906), it was 
held that the doctrine of imperious necessity did not apply, and further prosecution 
was barred. 

It a that the necessity must be actual and present, not merel ding. Thus, 
when is en was discharged for fear that they might be rw tonne | is newspaper 
report of the trial, People v. Craver, 174 Misc. 325, 20 N.Y.S.2d 533 (1940), or by 
defense counsel’s improper remarks, Armentrout v. State, 214 Ind, 273, 15 N.E.2d 
363 (1938), it was held that further prosecution would be barred by the Fifth 
Amendment. 

It follows that the discharge of a jury without absolute necessity may be pleaded 
as a bar to subsequent proceedings. Riley v. Commonwealth, 190 Ky. 204, 227 S.W. 
146 (1921). This necessity must be one over which neither the court nor the attorneys 
have control. See State v. Whitman, 93 Utah 557, 74 P.2d 696, 698 (1937). When 
the discharge occurs through the fault of the court, there is no existent necessity. Thus, 
when the jury was discharged before their verdict was returned to the court, Hopkins v. 
State, 6 Ga. APP. 403, 65 S.E. 57 (1909), and when the court dismissed the case, 
as a resubmission under a different charge, Ingram v. State, 124 Ga. 448, 52 
S.E. 759 (1905); People v. Karney, 181 Misc. 981, 44 N.Y.S.2d 691 (1943), aff'd 
292 N.Y. 679, 56 N.E.2d 102 (1943), further prosecution was barred since no 
imperious necessity existed to warrant a dismissal. Also, it appears that no such 
imperious necessity exists if the alleged necessity arose through the fault of the prosecu- 
tion in not being prepared. See People v. Warden, 202 N.Y. 138, 151, 95 N.E. 729, 
733 (1911). Thus, when the case was dismissed because of the failure of the prosecu- 
tion to secure material witnesses, Cornero v. United States, 48 F.2d 69 (C.C.A. 9th 
1931), or because of the absence of witnesses for the prosecution, State v. Williams, 
117 Mo. App. 564, 92 S.W. 151 (1906), or because the prosecution was unprepared 
for want of evidence, State v. Himes, 153 Fla. 711, 15 So.2d 613 (1943), such dismissal 
could be used as a plea in bar to subsequent proceedings. 

It ap then, that the doctrine of imperious necessity will not apply where 
the alleged necessity resulted from fault of the court or the prosecution, and was capable 
of correction before or during the trial, In the present case, the court relegates the fact 
of the absence of witnesses to a position of minor importance, and states that the factor 
controlling the application of the doctrine of imperious necessity was a tactical situation 
which may have created hardships making the appearance of the witnesses impracticable. 
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The court thus appears to be applying the doctrine of imperious necessity to a situation 
of convenience. 


It is submitted that the facts of the case do not warrant, in any sense, a consideration 
of the tactical situation, which was not, in and of itself, a controlling factor. Had the 
witnesses for the prosecution been present, the trial would have been completed in the 
first court-martial ; thus the trial must have been dismissed solely because of the absence 
of these witnesses. The doctrine of imperious necessity does not apply to such a 
situation. The reasoning of the instant case makes for an unwarranted extension of 
the doctrine. 


BROKERS — PERFORMANCE OF CONTRACT OF EMPLOYMENT — PRESUMP- 
TIONS AND BURDEN OF PROOF 


Defendant Rothschild, as owner and agent for other owners, gave plaintiff brokers 
a written contract of employment to sell an apartment house owned by defendants for 
$85,000. Plaintiffs then secured a person who was willing to purchase upon defendants’ 
terms. The prospective purchaser executed a contract for purchase and made an earnest 
money payment of $2,750. This contract, had it been accepted and signed by defendant 
vendors, would have been binding and enforceable against the proposed vendee. 
Although they never objected to the contract of the purchaser, defendants refused to 
sign. No sale of the er pee was subsequently made. Plaintiffs brought this action 
alleging the facts as stated and further alleging that they were entitled to: recover their 
commission having fully performed their contract of employment. Defendants 
demurred to the evidence and the demurrers were sustained. Upon appeal, it was 
held, one justice dissenting, that the judgment be reversed. When a broker procures a 
purchaser, who signs an enforceable contract and makes a cash = and the owner 
makes no objection to the contract or the purchaser, such broker prima facie has 
performed his contract, and the owner is obligated to pay the broker's commission 


unless he shows cause why such payment should not be made. Jacobs v. Rothschild, 
197 P.2d 951 (Okla. 1948). 


The effect of this decision seems to be that -— the defendant vendors’ refusal 


to convey according to contract, a presumption of the proposed vendee’s ability to 
purchase arises and forces the defendants to come forward with evidence of the 
vendee’s inability to meet the terms of purchase. Some courts have held that where a 
real estate broker has procured a purchaser for the property of his principal, the solvency 
and ability of such purchaser to perform the obligations of his contract will be presumed 
until the contrary is shown. Grosse v. Cooley, 43 Minn. 188, 45 N.W. 15 (1890) ; 
Cook v. Kroemeke, 4 Daly 268 (N.Y. 1872); Hart v. Hoffman, 44 How. Pr. 168 
(N.Y. 1870). 


The above-cited cases, however, seem to be exceptions to the general rule of law 
which requires the broker, before he is entitled to his commision, to establish that he 
procured a vendee who was ready, willing and able to purchase the property upon 
the terms and conditions under which the vendor had agreed to sell Colburn v. 
Seymour, 32 Colo. 430, 76 Pac. 1058 (1904). Mechem, in his article, “The Real 
Estate Broker and His Commissions,” 6 Ill. L. Rev. 145, 238, 313 (1911), writes 
at page 244: “It is also incumbent upon the broker who contends that he has found a 
purchaser, to show that the purchaser produced was ready or able pecuniarily to complete 
the purchase. Pecuniary responsibility may be implied in many cases, but in cases of this 
nature the broker, by the weight of authority, must be prepared to prove that the pur- 
chaser found by him was pecuniarily able to pay the purchase price agreed upon.” 
As to solvency being proof of pecuniary ability, he states: “What constitutes financial 
readiness or ability in these cases cannot be determined by any hard and fast rule. 
It is, obviously, a very different question from that of solvency.” 2 Mechem, Agency 
2031 (2d ed. 1914). In Colburn v. Seymour, supra, it was held that the refusal of the 
vendor to sell according to contract neither proves nor raises a presumption that the 
alleged purchaser was able to purchase, but renders the vendor liable to the broker 
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for commissions, as though the sale had actually been made, provided the broker 
establishes that the re purchaser was ready, able and willing to purchase u 
the terms stipulated by the vendor to the broker. The above rule was quoted and applied 
in Fox v. Denargo Land Co., 37 Colo. 203, 86 Pac. 344 (1906), and in Crampton v. 
Irwin, 71 Colo. 1, 203 Pac. 672 (1922). In Littlefield v. Bowen, 90 Wash. 286, 155 
Pac. 1053 (1916), the court stated that in order to establish a prima facie case, the 
burden was on the broker to prove not only that the purchaser found was willing, but 
able, to consummate the sale. Accord, Greeway v. Maynes, 196 Iowa 1298, 196 N.W. 
1 (1923); C. O. Frick Co. v. Baetzel, 71 Ohio App. 301, 47 N.E.2d 1019 (1942). 
It has been held that even where the owner refuses, for a specified reason, to accept 
offers obtained by the broker and thereby prevents the consummation of a contract, 
the broker is entitled to his commission only upon proving that the purchaser is ready, 
willing and able to complete the purchase. Dreyfuss v. Boling, 60 A.2d 230 (Mun. Ct. 
App., D.C. 1948). 


The specific issue in the instant case has not been adjudicated by the Supreme 
Court of Kansas. However, the language used by the court in brokerage commission 
cases seems to indicate that the plaintiff broker has the burden of proving that he has 
fully performed his contract of employment. See White v. Turner, 164 Kan. 659, 665, 
192 P.2d 200, 204 (1948); Orr v. Meng, 126 Kan. 723, 726, 271 Pac. 293, 295 
(1928). Since the plaintiff in the instant case based his action on the contract of 
employment, the better rule would seem to be that the broker is not to be favored by 
presumptions of the proposed vendee’s ability to purchase, but must plead and prove 
that ability in order to show performance on his part to recover his commission. 


RoBERT H. BINGHAM 


EVIDENCE — CRIMINAL LAW — WHEN INSTRUCTIONS ON CIRCUMSTANTIAL 
EVIDENCE SHOULD BE GIVEN 


Defendant was indicted upon two counts: (1) for the presentation of false claims 
and (2) for aiding and abetting the presentation of false claims to an agency of the 
United States in the purchase of two army trucks under the provisions of the Surplus 
Property Act of 1944, 58 Stat. 765, 50 U.S.C. § 1611 et seq. (1946). The trial court 
ordered a judgment of acquittal as to the first count, and denied a motion to acquit as 
to the second count. The jury returned a verdict of guilty upon the second count. 
Judgment was entered and sentence was pronounced. Among several points raised 
upon appeal, each of which is argued as constituting reversible error, appellant claims 
that practically all of the evidence was circumstantial, and, for that reason, a requested 
instruction on the subject of circumstantial evidence should have been given. The 
appellate court found that both direct and circumstantial evidence were present in the 
case, each of which, in all probability, had considerable weight with the jury. The 
circuit court, seven judges sitting, held, that it was not error to submit the case without 
the giving of an instruction on the subject, but would not say that the giving of an 
instruction on the subject would be per se error. McCoy v. United States, 169 F.2d 
776 (C.C.A. 9th 1948). 


The law does not require that a charge upon circumstantial evidence should be 
couched in any —_— words or phrases. State v. Hubbard, 351 Mo. 143, 171 
S.W.2d 701 (1943) ; Coffman v. State, 73 Tex. Cr. App. 295, 165 S.W. 939 (1914). 
The rule is generally stated that in order to support a conviction, circumstantial 
evidence must exclude every reasonable h esis other than that of guilt. Paddock 
v. United States, 79 F.2d 872 (C.C.A. 9th 1935); State v. Conway, 348 Mo. 580, 
154 S.W.2d 128 (1941). Some courts require that the proof be so inconsistent with 
any reasonable theory of innocence as to produce in the jurors’ minds a “moral cer- 
tainty” that the defendant is guilty, Wilson v. State, 243 Ala. 1, 8 So.2d 422 (1942); 
People v. Razezicz, 206 N.Y. 249, 99 N.E. 557 (1912); or to exclude any other 
“rational conclusion.” State v. Ferguson, 222 Ia. 1148, 270 N.W. 874 (1937) ; State 
v. Andrews, 62 Kan. 207, 61 Pac. 808 (1900). 
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The question as to when it is proper to instruct the jury on the subject of circum- 
stantial evidence has received diverse answers by our courts and legal writers. The 
decisions, for the purpose of convenience, may be classed into four general categories: 
(1) A few courts indicate that wherever there is any circumstantial evidence in the 
case, it is proper to give an instruction upon that type of evidence. Affronti v. United 
States, 145 F.2d 3 (C.C.A. 8th 1944); People v. Birger, 329 Ill. 352, 160 N.E. 564 
(1928). (2) Many courts accept the rule that it is proper to instruct upon the law 
relating to such evidence where the prosecution relies solely or substantially upon such 
evidence. Leavine v. State, 109 Fla. 447, 147 So. 897 (1933) ; State v. Golden, 353 
Mo. 585, 183 S.W.2d 109 (1944). (3) A third group of states holds it mandatory 
to give the instruction where the evidence is entirely circumstantial. Cofer v. State, 
178 Ga. 742, 174 S.E. 331 (1934) ; Ayers v. State, 53 Okla. Cr. 89, 7 P.2d 918 (1932). 
(4) The fourth view, followed by a few jurisdictions, is that even where the evidence 
is entirely circumstantial, an instruction upon the subject need not be given, but the 
court should leave it to the jury to give it such weight as they consider it to be entitled. 
United States v. mg BY Corp., 31 F.2d 229 (C.C.A 2d 1929), cert. denied 
279 U.S. 863 (1929); Wolf v. Commonwealth, 214 Ky. 544, 283 S.W. 385 (1926). 


Kansas has indicated that it is proper to give the instruction where any circum- 
stantial evidence was relied upon for conviction. In State v. Andrews, 62 Kan. 207, 
208, 61 Pac. 808, 809 (1900), the court said: “It is not determinable whether the 
conviction resulted from the force of the direct or the circumstantial evidence, or by 
the combined strength of both ... It was proper to furnish a guide to the jury to 
govern them in the consideration of the probative force of such circumstances as were 
shown, tending to establish the guilt of the defendant.’ Two later Kansas cases, 
however, in applying the rule of State v. Andrews, supra, confined the giving of 
instructions to circumstances where the evidence was such that the circumstantial 
evidence could, by itself, have sustained a conviction. State v. Truskett, 85 Kan. 804, 
118 Pac. 1047 (1911); State v. Gereke, 74 Kan. 196, 87 Pac. 759 (1906). Thus, it 
seems that Kansas now favors the giving of instructions in cases only where the circum- 
stantial evidence relied upon constitutes a substantial part of the proof. 


There are several recognized exceptions to these rules as to when an instruction 
should be given. The weight of authority holds that a failure to charge on circumstantial 
evidence is not subject to review where no request has been made for the charge. 
Steffy v. People, 30 Ill. 98, 22 N.E. 861 (1889) ; State v. Davis, 106 Kan. 527, 118 
Pac. 231 (1920). But in a number of jurisdictions, the lack of any direct incriminatory 
evidence makes it the duty of the judge, without a — a to give a charge. State v. 
Donnelly, 130 Mo. 642, 32 S.W. 1124 (1895); White v. State, 40 Tex. Cr. App. 
366, 50 S.W. 705 (1899). Where circumstantial evidence is admitted for the purpose 
of corroboration an instruction is unnecessary. State v. Stryker, 118 Kan. 620, 236 Pac. 
849 (1925). Where the direct evidence is wholly inconsistent with any hypothesis of 
innocence and is not refuted by any substantial evidence, the instruction may be properly 
refused. Stryker v. United States, 95 F.2d 601 (C.C.A. 10th 1938). 


Those jurisdictions favoring the giving of an instruction in cases where there is little 
circumstantial evidence offered, apparently believe that this evidence is so distinct from 
direct evidence that the rules governing circumstantial evidence should be stated to the 
juny as a distinct proposition of law, not in combination with the rules governing direct 
evidence. 


One basis for making the distinction between the instruction on circumstantial evi- 
dence and the instruction on direct evidence is that the circumstantial evidence rule 
— to analysis and comparison of circumstances, while the doctrine of reasonable 
loubt applies to the manner in which the jury should determine what circumstances are 


established by the evidence. People v. Koenig, 29 Cal.2d 87, 164 P.2d 923 (1946). 
Perhaps, too, part of the basis of distinction lies in the erroneous, though not uncommon 
belief that circumstantial evidence is inferior to direct evidence and requires a higher 
degree of proof. People v. Razezicz, supra. 





358 The JOURNAL 


It is said that the basic distinction between direct and circumstantial evidence is that 
in the former instance, witnesses testify directly of their own knowledge as to the main 
facts to be proved. In the latter instance, proof is given of facts and circumstances 
from which the jury may infer other connecting facts which reasonably follow according 
to the common experience of mankind. Devine v. Delano, 272 Ill. 166, 111 N. E. 742 
(1916); Webb v. State, 140 Tenn. 205, 203 S. W. 955 (1918). However, as was 
stated in United States v. Becker, 62 F.2d 1007, 1010 (C.C.A. 2d 1933), “All conclu- 
sions have implicit major premises drawn from common knowledge; the truth of testi- 
mony depends as much upon these, as do inferences from events. A jury tests a witness's 
credibility by using their experience in the past as to similar utterances of persons in a 
like position.” Thus it seems that essentially the same processes are employed in finding 
facts via the circumstantial evidence route as are utilized in determining facts by the use 
of direct evidence. It appears that any attempted distinction must be technical and aca- 
demic. Furthermore, it would be most difficult to classify and apply these arbitrary rules 
to any one item of evidence. A confused jury and a bewildered court would be the 
inevitable result. 


In view of the great disagreement among the courts as to what constitutes a proper 
instruction and the confusion created in determining when an instruction is proper, it 
would seem that the better reasoning supports the abolition of technical and minute dis- 
oy a instructions. Such a rule would tend to dispel confusion in criminal trials 
and discourage erroneous. conclusions as to the proper effect to be given to the evidence. 
As was pointed out in United States v. Austio- Recher Corp., supra, at 234, “All that can 
be asked is that the importance of the result to the accuse demand a corresponding 
certainty of his guilt; and this is commonly and ad ly covered by telling them (the 
jury) that the conclusion shall be free from fair doubt. To elaborate this into an inexor- 
able ritual, or to articulate it for different situations, is more likely to impede than to 
promote their inquiry.” EDWARD F. RUSSELL 


INTERSTATE COMMERCE — ANTITRUST LAWS— BASEBALL AS TRADE OR 
COMMERCE 


_ Plaintiff had a standard baseball player’s contract with the New York Giants con- 
taining a provision called a “reserve clause” by which he agreed not to sign a contract or 
play for any baseball club other than that with which he was under contract. Plaintiff 
violated the ‘reserve clause” of the contract by playing with a professional team in Mex- 
ico and was suspended for five years in uence thereof. He brought this action 
against the Commissioner of Baseball, the presidents of both major leagues, the presi- 

t of the minor leagues, and the owner of the New York Giants to recover treble 
damages under the antitrust laws, particularly §§1-3 of the Sherman Act, 15 U.S.C. §1-3 
(1946), and §§2-3 of the Clayton Act, 15 U.S.C. §13-14 (1946). Plaintiff alleged that 
the defendants were engaged in interstate commerce or trade within the meaning of the 
Sherman and Clayton Acts; that the “reserve clause” in baseball player's contracts was 
made possible by the Major League Agreement; and that this “reserve clause” was used 
to foster and maintain monopoly in trade or interstate commerce in violation of the anti- 
trust laws. On defendants’ motion to dismiss complaint for failure to state a cause of 
action, it was held, that the motion be granted as the defendants were not engaged in 
trade or commerce within the meaning of the Sherman and Clayton acts. The court cited 
as controlling Federal Baseball Club v. National League, 259 U.S. 200 (1922), wherein 
it was held that the commerce involved in baseball was merely incidental and therefore 


ag Ms) regulated by the antitrust laws. Gardella v. Chandler, 79 F.Supp. 260 (S.D.N. 


The question of whether baseball is to be considered commerce within the meaning 
of the antitrust laws has been rendered uncertain by a recent decision of the Supreme 
Court of the United States, United States v. South-Eastern Underwriters Ass'n, 322 U5. 
533 (1944), in which the court reversed an unbroken line of authority extending back 
to Paul v. Virginia, 8 Wall. 168 U.S. (1868), and held that insurance is commerce and 





UNIVERSITY OF KANSAS 359 


is subject to regulation by Congress under the commerce clause. The court found that 
all of its decisions holding insurance not to be commerce were cases where the validity 
of state laws regulating insurance were at issue and where the question had been the 
extent to which the commerce clause automatically deprived states of the power to regu- 
late insurance. In the South-Eastern Underwriters case, the Court was called upon to 
determine the a ne of a federal statute to interstate insurance companies. By 
viewing the problem in this manner, the Court was not bound by former decisions on 
insurance, but was free to interpret the antitrust laws to include insurance. The Court 
_examined the legislative history of the antitrust acts and found no evidence that Con- 
gress intended to exclude insurance from regulation by the acts. Justices Stone and Frank- 
furter, dissenting, stated that, inasmuch as the Court had held insurance not to be com- 
merce before the passage of the antitrust acts, there must be proof that Gongress expressly 
intended to set aside Paul v. Virginia, supra, and include insurance as commerce and 
subject to control under the acts; and, in absence of such proof, it should be assumed 
that Congress did not intend the acts to apply to insurance. Justice Jackson, the third 
dissenter, was not concerned with the intent of Congress in passing the acts; but insisted 
that, because of the many holdings of the Court, a “constitutional fiction” had been devel- 
oped holding insurance not to be commerce. In Federal Baseball Club v. National 
League, supra, the Court drew an analogy between the commerce involved in insurance 
and that involved in baseball and said that since insurance was not commerce, citing 
Paul v. Virginia, supra, and Hooper v. California, 155 U.S. 648 (1895), neither was 
baseball. But the South-Eastern Underwriters case held those cases were not con- 
trolling in construing federal laws, and that insurance is commerce within the meaning 
of the antitrust laws, thus apparently destroying the basis for holding that baseball is not 
commerce. The antitrust acts were intended to provide against combinations or con- 
spiracies in unreasonable restraint of interstate ade or commerce, the monopolization of 
interstate trade or commerce, or attempts to monopolize the same. United States v. 
American Linseed Oil Co., 262 U.S. 371 (1923) ; Standard Oil Co. v. United States, 221 
US. 1 (1911). In the early cases, the courts gave a very narrow construction to the 
antitrust acts. Before the acts could apply, the restraint had to be on interstate commerce, 
international commerce, or an instrumentality thereof, and not on mere incidents which 
~~ attend carrying on of such commerce. Hooper v. California, supra. Thus, both 
before the passage of the acts in Paul v. Virginia, supra, and after the passage of the 
antitrust acts in Hooper v. California, supra, insurance was held not to be commerce 
within the meaning of the antitrust acts even though some of its incidents were. Later 
the courts gave a broader interpretation to the antitrust laws; if the restraint effected on 
interstate commerce was direct and not merely indirect, the antitrust laws applied. United 
States v. Patten, 226 U.S. 525 (1913); Southern Ry. v. United States, 222 U.S. 20 
(1911) ; Swift & Co. v. United States, 196 U.S. 375 (1905). Now the test is whether 
there is such an unreasonable restraint of trade as to destroy free competition in any part 
of the interstate commerce. United States v. Yellow Cab Co., 332 U.S. 218 (1947). 
In expanding the application of the antitrust acts, the courts necessarily subjected more 
activities to control by the acts; thus, motion picture films, United States v. Paramount 
Pictures, 70 F.Supp. 53 (S.D.N.Y. 1947) ; radio broadcasting, National Broadcasting Co. 
v. United States, 319 U.S. 190 (1943) ; telegraph messages, Pensacola Telegraph Co. v. 
Western Union Telegraph Co., 96 U. S. 1 (1877) ; correspondence schools, International 
Textbook Co. v. Pigg, 217 U.S. 91 (1910) ; and stage plays, Ring v. Spina, 148 F.2d 
647 (C.C.A.2d. 1945), are considered commerce and are subject to regulation under the 
antitrust acts. Organized baseball is a monopoly, American League Baseball Club of 
Chicago v. Chase, 86 Misc. 441, 149 N.Y.Supp. 6 (1914), but not all monopolies are 
legal within the meaning of the antitrust laws; yet en Deane v. Hodge, 35 Minn. 
146, 27 N.W. 917 (1886); trade marks, Emerson Electric Mfg. Co. v. Emerson Radio 
and Phonograph Corporation, 24 F.Supp. 481 (S.D.N.Y. 1938); and copyrights, 
Hoague-Sprague Corporation v. Frank C. Meyer Co., 27 F.2d. 176 (E.D.N.Y. 1928), are 
monopolies; but they are not illegal because of statutory license. 
Thus, in the instant case, the court cited as controlling, Federal Base Ball Club v. 
National League, supra, which in turn relies heavily, if not entirely on Paul v. Virginia, 
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supra, and Hooper v. California, supra, which, prior to the decision in the instant case, 
were held inapplicable to federal antitrust actions by the South-Eastern Underwriters case. 
However in Conley v. San Carlo Opera Co., 163 F.2d 310 (C.C.A.2d. 1947), decided 
—— to the South-Eastern Underwriters Case, supra, the court recognized Federal 
Base Ball Club v. National League, supra, as valid authority and cited it as controlling. 
By refusing to recognize organized baseball as commerce, the courts have removed base- 
ball from control of the antitrust laws, thereby allowing an admitted monopoly to 
enforce, by self help, baseball players’ contracts which the courts almost universally have 
held unenforceable. Brooklyn Baseball Club v. McGuire, 116 F, 782 (E.D.Pa. 1902) ; 
Metropolitan Exhibition Co. v. Ewing, 42 F. 198 (S.D.N.Y. 1890) ; Cincinnati Exhi- 
bition Co. v. Johnson, 190 Ill. App. 630 (1914) ; Metropolitan Exhibition Co. v. Ward, 
24 Abb. N.C. 393, 9 N.Y.Supp. 779 (1890). 


In speculating on the future of organized baseball with regard to the antitrust laws, 
when one considers that (1) the tendency of the Supreme Court is to give the antitrust 
acts a more liberal interpretation; (2) a more liberal interpretation of the acts neces- 
sarily includes more activities as commerce; and (3) insurance, which is the analogical 
basis for holding that baseball is not commerce, is now considered commerce within the 
antitrust acts, there appears to be a possibility that organized baseball may be held to be 
commerce within the meaning of the antitrust acts if the question again comes before 
the Supreme Court. 

Forrest A. WILSON 


LANDLORD AND TENANT — VOID OR UNFORCEABLE LEASES — NATURE OF 
TENANCY — NOTICE NECESSARY TO TERMINATE 


X executed to D a lease of certain Maryland property for a term of ten years ending 
January 31, 1948. The lease, which provided for an annual rent payable in equal 
monthly installments, was in writing, signed by the parties, and acknowledged, but was 
not recorded. Article 21, § 1, Md. Code Ann. (1924), provides that no estate above 
seven years will pass or take effect unless the lease conveying the same is executed, 
acknowledged and recorded. D entered and paid rent, first to X and then to P, to whom 
the property was conveyed by X in 1944. On November 14, 1947, D was notified in 
writing that P would expect possession of the property on January 31, 1948, but D did 
not vacate. P refused D’s tender of rent after January 31, 1948, and brought a statutory 
summary proceeding for repossession. The statutory notice required to terminate a ten- 
“| from year to year is three months, Md. Laws 1943, c. 842, while one month’s notice 
suffices to end a tenancy for a definite term, Md. Code Ann., art. 53, §1 (1924). On 
appeal from a judgment for D, the circuit court gave effect to all the terms of the lease 
and held that the trial court be reversed. On further appeal, the Maryland Court of 
Appeals held, one justice dissenting, that the judgment of the circuit court be reversed. 

e tenancy up to and including the last year, provided for by the “void or unenforce- 
able” lease, was a tenancy from year to year. The dissenting justice contended that the 
interest of the tenant expired at the end of the term mentioned in the lease, although 
he was formerly a tenant from year to year, and that to call an unrecorded lease void 
was an oversimplification which would frequently work injustice. Darling Shops Dela- 
ware Corp. v. Baltimore Center Corp., 60 A.2d 669 (1948). 


A noncompliance with the recording act does not ordinarily raise the problem of 
the nature of the tenancy created under an unrecorded lease. Recording acts are for the 
protection of third parties, and a failure to record in no way affects the validity of the 
instrument as between the parties. 5 Tiffany, Real Property 12-13 (3d ed., Jones, 1939) ; 
see, for example, the express provision of Kan. G. S. 67-223 (1935). Under the Mary- 
land act, however, it has been held, as in the principal case, that unrecorded leases for 
terms exceeding seven years are invalid and void as between the parties. Falck v. Barlow, 
110 Md. 159, 72 Atl. 678 (1909). 


In other jurisdictions where the problem of the instant case has arisen the decisions 
have been based on a failure to comply with the statute of frauds rather than the record- 
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ing act. Inquiry will therefore be made as to the effect that statute has upon a given set 
of facts where there has been a noncompliance. An oral term lease within the statute of 
frauds is ineffective even as between the parties, but when possession is taken thereunder 
and rent is paid, questions arise as to the nature of the tenancy created and the notice 
necessary to terminate the tenancy. By the common law view, a periodic tenancy is found 
by implication, and the only unenforceable feature of the parol lease is its duration. See 
Thompson, Real Property §1033 (perm. ed. 1940). On the theory that such a periodic 
tenant knows the outer limits of the landlord’s consent, however, the English decisions, 
followed by some jurisdictions in this country, have held that notice is not necessary to 
terminate the tenancy at the expiration of the term of the parol demise. Tress v. Savage, 
4 E. & B. 36, 119 Eng. Rep. 15 (1854) ; Doe d. Tilt v. Stratton, 4 Bing. 446, 130 Eng. 
Rep. 839 (1828); Teft v. Hinchman, 76 Mich. 672, 43 N.W. 680 (1889) ; Ray »v. 
Blackman, 120 Mo. App. 497, 97 S.W. 212 (1906). Illinois has enacted a statute 
which defines “lease” as including every letting, whether by “verbal or written agree- 
ment,” and provides that when the tenancy is for a term certain and the term expires, 
the tenant is bound to surrender possession without notice to quit. Ill. Rev. Stat., c. 80, 
§§12-13 (1947). In construing this statute the Illinois court has held, in Knecht v. 
Mitchell, 67 Ill. 86 (1873), that no notice was necessary to terminate a term lease void 
under the statute of frauds. Minnesota, on the other hand, gives far greater scope to its 
statute of frauds, holding that a void parol demise can at no time be referred to for the 

urpose of ascertaining the duration of the term of the tenant. Johnson v. Albertson, 
51 Minn. 333, 53 N.W. 642 (1892); see Tiffany, Landlord and Tenant 251 (1912). 


Kansas was confronted with the problem of the case at hand in Tredick v. Birrer, 
109 Kan. 488, 200 Pac. 272 (1921), and it was there held that a one-year ‘ye lease 
to begin in futuro did not require any notice to quit in order to terminate the tenancy 


at the end of that year. The Kansas court, without more, cited as controlling Kan. G. S. 
67-509 (1935), which provides, “Where the time for the termination of a tenancy is 
specified in the contract, . . . mo notice to quit is necessary.” In all other instances in 


which this statute has been resorted to, the cases have involved valid written leases. 
Query, whether the legislature intended that it should have application to void parol 
leases? It is submitted, however, that the theory of the English decisions is both logical 
and just. The Tredick case, although not based on this rationale, is nevertheless in 
accord with those cases, and thus its result, at least, is to be sustained. 

MARSHALL C. HILL 


TRADE-MARKS, TRADE NAMES AND UNFAIR COMPETITION — USE OF SIMILAR 
NAMES AS UNFAIR COMPETITION — FANCIFUL NAMES 


Plaintiff, the owner of a New York night club which has achieved international 
repute, brought this action to enjoin the use of its name, “The Stork Club,” and of its 
insigne by defendant, operator of a ten-stool bar in San Francisco, formerly called 
“Elbow Room.” Defendant maintained that, in order to obtain injunction on the 
ground of unfair competition, plaintiff must prove loss of trade. Defendant based this 
defense on the fact that the clientele of each differed so widely and the distance between 
them was so great that competition between them was a nullity. Plaintiff, relying on 
absolute protection given to a trade name, alleged that the “The Stork Club” had hom 
in operation since 1929, while defendant's predecessor had changed to the use of the 
name and insigne in 1943, after a motion picture entitled “The Stork Club” had had 
532 showings in San Francisco and northern California. Plaintiff could not prove spe- 
cific damages, but did show that, because of more than $700,000.00 spent in adver- 
tising in the past eleven years and because of the frequency with which plaintiff's name 
has appeared on the radio, in magazines, and in newspaper gossip columns, it drew 
patrons from all over the country, including visitors from San Francisco. The federal 
district court refused the requested relief. On appeal to the circuit court of appeals, it 
was held, that the decision be reversed. The reversal was based upon the protection 
which the law gives to fanciful names and upon the fact that the public is detri- 
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mentally affected in cases where the name of another is appropriated so as to result in 
confusion of the source of the enterprise. Stork Restaurant, Inc. v. Sabati, 166 F.2d 348 
(C.C.A. 9th 1948). | 


The interesting — of this case is that, although there was apparently no direct 
competition between parties to this action, although the parties operated non- 
mercantile establishments in localities 3,000 miles apart, and al ugh ey tiff could 
not show that anyone believed that the two establishments were un same man- 
agement or were of the same character, the court ordered an injunction against the use 
of the name or the insigne by the defendant. At first reading, this seems to be an 
unreasonable extension of the doctrines of unfair competition, but the result is sup- 
ported by reason and authority. The Kansas cases on the subject indicate that, pre- 
sented the same type of situation, Kansas courts would reach the same result. In Harry- 
man v. Harryman, 93 Kan. 223, 144 Pac. 262, Ann. Cas. 1915B, 369 (1914), the 
court handled the standard situation of two firms in direct competition under similar 
names. There, the court enjoined the use of the name “Harryman Brothers,” because 
the name of the former partnership, “George Harryman and Bro.” from which 
defendants withdrew had become known in the broomcorn business as representing 
a certain quality of product and type of dealing. The court did not base its decision on 
trade mark law, but upon the fact that the trade name involves the individuality of the 
maker and should be protected to avoid confusion in the industry and to secure the 
advantages of a good reputation only to its rightful owner. Important to note is the fact 
that defendants in that action were forbidden to use their own name as the title of their 
business. In Aetna Mill and Elevator Co. v. Kramer Milling Co., 82 Kan. 679, 109 
Pac. 692, 28 L. R. A. (n.s.) 934 (1910), the court had held that a person might use 
his own name on a brand so long as it would not mislead the public, even though another 
had rightfully developed and used the name. The Harryman case presented an example 
which the court deemed “misleading,” as the name ‘“Harryman” had acquired a sec- 
ondary meaning in the trade, which forbade its use by any other party the one 
responsible for its development. A similar result was reached in R. W. Rogers Co. v. 
Wm. Rogers Mfg. Co., 70 Fed. 1017 (C.C.A. 2d 1895), and J. B. Liebman and Co., 
Inc., v. Liebman, 135 N.J.Eq. 288, 38 A.2d 187 (1944). 


In Great Atlantic and Pacific Tea Co. v. A. & P. Radio Stores, Inc., 20 F. Supp. 
703 (E.D. Pa. 1937), the doctrine of “confusion of source” of similar names was 
approved, even though the parties conducted businesses which did not overlap in the 
least. There, as in the instant case, the defendant used the same insigne as the plaintiff, 
but based its claim upon the fact that two of its incorporators were named Aronberg and 
Podolsky. The court held that use of the name and insigne should be enjoined, even if 
defendants were innocent of any fraudulent intent and had only honest motives, the 
court relying upon Yale Electric Corp. v. Robertson, 26 F.2d 972, 974 (C.C.A. 2d 
1928) in which Learned Hand, J., said, “Mf another uses it [the trade name or trade- 
mark], he borrows the owner’s reputation, whose quality no longer lies within his 
own control. This is an injury, even though the borrower does not tarnish it, or divert 
any sales by its use; for a reputation, like a face, is the symbol of its possessor and 
creator, and another can use it only as a mask.” The A. & P. case went on to forbid to 
a corporation the right to use the individual name of an incorporator if such use would 
infringe upon a prior right or a well-known corporate name. Supra at 706. 


Kansas, in Powell v. Valentine, 106 Kan. 645, 189 Pac. 163 (1920), extended the 
doctrine of similar formal names to common nicknames. In that case, the rs of 
the name “Coffeyville, Kansas, Sun” gained an injunction against the use by defendant 
of the name “Morning Sun and Daily Earth,” as both papers would be referred to as 
the “‘Sun,”’ and, as such, there would tend to be confusion of source. 


Apparently, the nearest Kansas has come to the subject case is Middlebrook v. 
Winterscheidt, 118 Kan. 731, 236 Pac. 825 (1925), in which “The Golden Rule 
Store” was yo from “The Golden Rule Mercantile Company.” “Golden Rule” 
might well be listed under the classification of “fanciful name” and subject to the 
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protections extended to that category. To qualify as fanciful, a name should not be a 
prosaic wording of the function or a renaming of the involved, but should 
employ words which have acquired a “secondary meaning.” “Secondary meaning” ordi- 
narily refers to three types of names: Those which refer to the product of a single 
manufacturer, Elgin National Watch Co. v. Loveland, 132 Fed. 41 (C.C.N.D. Iowa 
1904), or a single reneut, 51 West Fifty-First Corp. v. Roland, 139 N.J.Eq. 156, 
50 A.2d 369 (1946) (Plaintiff operator of “Toots Shor” club obtained an injunction 
against the use of the name “Toots Shores” by defendant) ; those which are unique due 
to climatic or soil conditions of a geographical area, Harvey v. American Coal Co., 50 
F.2d 832 (C.C.A. 7th 1931); and ti those which are unique due to a special process, 
Anheuser-Busch Brewing Ass'n v. Fred Miller Brewing Co., 87 Fed. 864 (C.C.E.D. 
Wis. 1898). “The Stork Club” is not prosaic, and, certainly, the name is such that it 
has — a secondary meaning which refers to the product of one entrepreneur, the 
plaintiff in this action. Plaintiff had already been successful in enjoining “The Stork 
Club” in Philadelphia from using the name and insigne, even though that establish- 
ment catered to a family trade of a different economic class than that customarily 
associated with the New York establishment. Stork Restaurant, Inc. v. Marcus, 36 F. 
Supp. 90 (E.D.Pa. 1941). One reason advanced by that court, which seems valid as 
applied to the present case, is that, “Upon the strength of a single, if sustained, prece- 
ent, the plaintiff could be literally ‘hemmed in’ by ‘Stork Clubs,’ until the public was 
so surfeited with the same that mention of the name would provoke contrary reac- 
tions.” Supra at 94. 


The conclusion to be drawn from these cases is that fanciful names are to given 
considerable mgponeer even though no actual competition can be shown, no actual 
damages can be proved, and though a continent separates the users of the name. 


RONALD D. ALBRIGHT 
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THE GENERAL DENIAL IN KANSAS 
By Cart A. BELL, Jr., 3L 


“What can be proved in Kansas under a general denial?” This question 
is one of the most perplexing in pleading and practice and continually has 
confronted our Supreme Court from 1864" to 1948.2 Text-writers have devoted 
extensive chapters to the subject in its general aspects but no definitive or 
universal rules exist to guide courts in their judgment or lawyers in their 
pleading. Each state seems to have its own set of principles and theories which 
cannot be reconciled with those of any other.’ 


It is the purpose of this paper, first, to declare those basic, fundamental 
principles which, according to our Supreme Court and various authors, seem 


1 Perkins v. Ermel, 2 Kan. 325 (see editor’s footnote in report). 
2 Miller v. te el, my Kan. 435, . ry 597 (first specific pronouncement by the court on 
mq ..- of mi tigation 0: f damages un a general d deniai). as J 
See “The General Denial in rd cemmabd 26 Wash. . 398; notes in 6 Mo.L.R. 522, and 12 
3 KL 244; also Code Pleading (2d ed. tS et and Pomeroy’s Remedies and 
Remedial Rights, (4th ed.) p. 775 et seq. . y P seq, satiate aa 
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to govern an answer to the question, and, second, to set forth, in convenient 
table form, those cases where the Kansas Supreme Court has classed particular 
defenses as admissible or inadmissible under a general denial. 


I. 


At common law, when a defendant wished to deny all or part of the 
allegations in the plaintiff's declaration, he pleaded the general issue.* Under 
this he could offer any evidence or set up any defense which showed that the 
right of action never, in fact, existed. If he did not wish to deny, he could, 
by a plea of confession and avoidance, admit that a cause of action once did 
exist, as alleged, but set up other and later occurring facts which showed that 
the right of action after it had come into being had in some way been dis- 
charged, satisfied, or defeated.* 


Under code pleading systems, to controvert the allegations in the plain- 
tiff’s petition, a defendant must file a general denial. Under this, he can intro- 
duce evidence to contradict any material allegation which the plaintiff must 
prove to establish his prima facie cause of action. If a defendant does not 
wish to contradict, that is, deny, one or more of the plaintiff's allegations, he 
must admit them to be true. Then, under allegations in the way of new matter 
not alleged in the petition, he may introduce evidence which destroys the right 
of action and defeats a recovery. 


The fundamental difference between those pleas at common law and 
these under the code systems is pointed out very ably by Professor Pomeroy.® 
The pleas of the general issue and confession and avoidance depended wholly 
on the nature of the plaintiff's cause of action. The general denial and the 
defense of new matter are related to the mature of the allegations embraced 
in the plaintiff's petition. 

Thus, at common law, the plea of the general issue to one type of action, 
debt," allowed a defendant to offer a much larger amount of evidence to defeat 
the plaintiff's cause than did the general issue to an action in ¢respass,® and 
the same distinctions may be carried to the other common law actions. As a 
result, these pleadings had almost no “notice value” whatsoever, a situation 
which the English courts attempted to rectify by the so-called “Hilary Rules.” 


The American code states have made a further refinement in their Codes 
of Civil Procedure, of which the Kansas Code is a typical example. It pro- 
vides, in part: 


“The answer shall contain: | 
First. A general or specific denial of each material allegation of the petition con- 
troverted by the defendant. 


Shipman, Common Law Pleading, (2d ed.), 2 
Pomeroy, Remedies and Remedial Rights, (4th ed.), p. 775. 
ma | debet 
ilty. See text material on of all pleas of the general issue, p. 228 et seq., Scott 
Mons Sudictal Memadies oa). to 


pson, Judicial 
ng v. Bull, 16 N.Y. * the court (through “x 7) discusses at len i tne 
f the plea of the general issue at common la how the “rules o 
ed to prevent parties —_ urertens ‘cach ¢ - by prose of that of 
gave no notice.” See also, 1 Bancroft’s Code g 613: “The 
permitting evidence, not ~~ & of matters tending directly to aeky plaintiff's 
cause of action, but also of new matters tending to undermine it. 
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Second. A statement of any new matter constituting a defense . . .” (G.S. 1935, 
60-710) 


The confusion that exists, then, is largely due to the inclination of some 
courts to insist upon applying the common-law rules, which related to the 
nature of the cause of action, to the code defenses of the general denial and 
new matter, which depend on what a plaintiff alleges or must allege as his 
cause of action. Although this may be an obscure distinction, it is responsible 
for much of the indecision that surrounds this matter today. 


Perhaps the simplest way, as Judge Clark suggests, to determine what 
can be proved under a general denial is to ask oneself the question, “What 
must the complaint contain in order properly to present the plaintiff's claim?’ 
Or another approach might be to say that the office of the general denial is 
twofold, in that (1), it puts the burden on the plaintiff of establishing all of 
the elements essential to his recovery by at least enough evidence to make out 
a prima facie case, and (2), it then allows the defendant to offer all evidence 
going to contradict the plaintiff's proof.“ If a “rule of thumb” is to be had, 
it might be this: under a general denial, a defendant may offer evidence which 
contradicts any allegation which the plaintiff has stated and must prove in 
order to recover; any other defensive matter which confesses the plaintiff's 
cause of action but avoids it because of new matter either not alleged in the 
petition or which developed subsequent to the existence of the cause of action 
must be specially pleaded before it can be given in evidence. 


II. 
WHAT DEFENSES CAN BE PROVED UNDER A GENERAL DENIAL? 


In Actions Ex Comtractu Yes No CITATIONS 

Abandonment of contract x Moore v. Hayter, 153 Kan. 1, 108 P(2d) 
495; see 1 A.J. 8, and 1 CJS. 14 

Accord and satisfaction x Hines v. Robert Bros., 117 Kan. 589, 232 
Pac. 1050; also Nelson v. Young, 70 Mont. 
112, 224 Pac. 237 

Alteration of instrument Threshing Mach. Co. v. Peterson, 51 Kan. 
713, 33 Pac. 470; for requirement of verifi- 
cation, see G.S. 1935, 60-729 

Assignment to plaintiff colorable Lesh v. Meyer, 63 Kan. 524, 66 Pac. 245 

Assignment to third person No Kansas cases; for discussion of the great 
conflict of authority on this, see Pomeroy, 
Remedies and Remedial Rights (Sth ed.), p. 
904. 




















Compromise and settlement Roniger v. McIntosh, 91 Kan. 368, 137 Pac. 
792; Morlan v. Hutchinson, 116 Kan. 86, 
225 Pac. 739; Himes v. Robert Bros., 117 
Kan. 589, 232 Pac. 1050 


10 Clark, Code Remedies ond Romodta 
11 Pomeroy, Remed R 4th » Pp. 768. 
12 ‘McOrockiin, 34 Remedi Fignes, : eigen 


Davis v. 
13 att penis v. Quinton, ark Kan. , 48 — 20; see also, Schwartze v. Meschke, 92 Kan. 650, 
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In Actions Ex Contractu Yes No CITATIONS 

Contract different than pleaded x Schwartzel v. Karnes, 2 Kan. App. 782, 44 
Pac. 41; cf. Automobile Underwriters v. 
Camp, 217 Ind. 328, 27 N.E.(2d) 370, and 
Owens v. Telegraph Co., 50 Wyo. 331, 63 
P(2d) 1006 
Reed v. Arnold, 10 Kan. 102; Kimble v. 
Bunny, 61 Kan. 665, 60 Pac. 746; GS. 
1935, 60-729 a 

Duress Fritchen v. Mueller 132 Kan. 491, 297 Pac. 
409 














Estoppel Langston v. Hoyt, 108 Kan. 245, 194 Pac. 
654; Johnson v. Bank, 130 Kan. 379, 286 
Pac. 214; City of Chetopa v. Labette County 
Comm'rs, 156 Kan. 290, 133 P(2d) 174 

Estoppel in pais Painter v. Fletcher, 81 Kan. 195, 105 Pac. 
500; McAdow v. Ry. Co., 100 Kan. 309, 164 
Pac. 177 

Failure of consideration No Kansas cases, but “no” in Robertson v. 
Merriam, 106 Ill. App 610 and Swope v. 
Pair, 18 Ind. 300; see G.S. 1935, 52-305. 

Fraud in the execution Guild v. R.R. Co., 57 Kan. 70, 45 Pac. 82 

Fraud in the preliminary inducement Paving Co. v. Botsford, 56 Kan. 532, 44 
Pac. 3 

Illegality Paving Co. v. Botsford, 56 Kan. 532, 44 
Pac. 3; Ry. Co. v. Bagley, 60 Kan. 424, 56 
Pac. 759; Schwartze, v. Meschke, 92 Kan. 
650, 141 Pac. 175; Rust v. Rutherford, 95 
Kan. 152, 147 Pac. 805 
Glenn v. Callahan, 125 Kan. 44, 262 Pac. 
583; City of Osawotamie v. Miami County 
Comm'rs, 153 Kan. 332, 110 P(2d) 748; 
City of Chetopa v. Labette County Comm'rs, 
156 Kan. 290, 133 P(2d) 174 

Mitigation of damages Miller v. Kruggel, 165 Kan. 435, 195 
P(2d) 597; see Pomeroy, Remedies and 
Remedial Rights, (4th ed.) p. 795 et seq. 
for discussion of the conflict of authority 

Modification, subsequent No Kansas cases, but see, for “yes,” Bow- 
man v. Rabmoeller, 331 Mo. 868, 55 S.W. 
(2d) 453, and compare with Schwartzel v. 
Karnes, 2 Kan. App. 782, 44 Pac. 41 

Non-performance of conditions precedent Floersch v. Snavely, 112 Kan. 210, 211 Pac. 
605; cf. Kabnweiler v. Phenix Ins. Co. of 
Brooklyn, 67 Fed. 483(Kan.) 

Novation No Kansas cases, but see for “no” Temple 
v. Lumber Co., 46 Colo. 497, 106 Pac. 8; 
Cont. Gin Co. v. Arnold, 52 Okl. 569, 153 

m Pac. 160 is ” 

Payment (where petition fully sets forth the Stevens v. Thompson, 5 Kan. 305; Clark v. 

facts constituting the indebtedness) Spencer, 14 Kan. 398; R.R. Co. v. Grove, 39 
Kan. 731, 18 Pac. 958; Nas] Bank v. Quin- 
ton, 57 Kan. 750, 48 Pac. 20; Romiger v. 
Melniosh, 91 Kan. 368, 137 Pac. 792 

(where petition only contains a general alle- x alle- x Perkins v. Ermel, 2 Kan. 325; Marley v. 

gation of indebtedness, or an “account Smith, 4 Kan. 183; Coal Co. v. Stallsmith, 

Stated”) 89 Kan. 81, 129 Pac. 831 
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In Actions Ex Contractu 


Yes No 
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CITATIONS 





Statute of Frauds 


Wiswell v. Tefft, 5 Kan. 263; Jamison »v. 
Christman, 95 Kan. 131, 148 Pac. 247; see 
Feeney v. Howard, 79 Cal. 525, 21 Pac. 984, 
4 LR.A. 826; 69 U. of Pa. L.R. 279 





Statute of Limitations 


Parker v. Berry, 12 Kan. 351; Johnson v. 
Wynne, 64 Kan. 138, 67 Pac. 549; Croan v, 
Baden, 73 Kan. 364, 85 Pac. 532; Beachy v. 
Jones, 108 Kan. 236, 195 Pac. 184; cf. 
Good v. Ehrlich, 67 Kan. 94, 72 Pac. 545; 
Arnold & Co. v. Barner, 100 Kan. 36, 163 
Pac. 805; Mercantile Co. v. Rooney, 114 Kan. 
840, 220 Pac. 1048 





Ultra Vires 


Fraternal Union v. Crosier, 70 Kan. 85, 78 
Pac. 162; but this question has since been 
settled by G.S. 1947 Supp. 17-4101 





Usury 


No Kansas cases, but see for “no” William- 
son v. Bender, 8 N.J. Misc. 361, 150 Atl. 
212; cf. Maltese Holding Corp. v. Crowley, 
(N.J. Chance.) 149 Atl. 47; Chandlee v. 
Tharp, 161 Miss. 623, 137 So. 540; Harris v. 
Bernfeld, 250 Ill. App. 446; Wilson v. Reed, 
262 Ill. App. 230 





Waiver 


No Kansas cases but see for “no,” Paper Co. 
v. Lindsay, 242 Mass. 206, 136 N.E. 358; 
also, 56 Am. Jur. 118, 67 C.J. 308 





Want of consideration 


In re Estate of Brown, 159 Kan. 408, 155 
P(2d) 445; see also, Elliott v. Bank of 
Denver, 107 Colo. 231, 110 P(2d) 979; 
G.S. 1935, 52-305. 





In Actions Ex Delicto 





In Conversion, any defense whatsoever 


Sweeney v. Finney, 112 Kan. 9, 209 Pac. 821; 
Kerwood v. Ayres, 59 Kan. 343, 53 Pac. 
134; McGrew v. Armstrong, 5 Kan. 284; 
Bank v. Barkalow, 53 Kan. 284, 35 Pac. 
796; Holmberg v. Dean, 21 Kan. 73; Camp- 
bell v. Drug Co., 7 Kan.App. 501, 54 
Pac. 287 





In an action for libel and slander: 
Mitigation of damages 


Privilege 


That defendant was a victim of insane delu- 
sions on subject to which the slanderous 
words related 

Truth and justification (where there is 


privilege) 


Conrad v. Roberts, 95 Kan. 180, 147 Pac. 
795; Wood v. Custer, 86 Kan. 387, 121 
Pac. 355; 

Hess v. Sparks, 44 Kan. 470, 25 Pac. 580; 
cf. Klover v. Rugh, 99 Kan. 752, 162 
Pac. 1179 

Wilson v. Walt, 138 Kan. 205, 25 P(2d) 343 


Conrad v. Roberts, 95 Kan. 180, 147 Pac. 795 
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In an action for negligence: 
Assumption of risk 


Contributory negligence 


Fellow-servant rule 


Act of God 


No Kansas cases, but see 30 L.R.A.(NS) 
1067 for division of authorities 

Light Co. v. Waller, 65 Kan. 514, 70 Pac. 
365; Leabo v. Willett, 162 Kan. 236, 175 
P(2d) 109; Henderson v. Nat'l Mutual 
Casualty Co., 164 Kan. 109, 187 P(2d) 508 
No Kansas cases, but for “yes” see, Rey- . 
nolds v. Al G. Barnes Amusement Co., 221 
Mo.App. 1169, 300 S.W. 1062; Guthrie v. 
Gillespie, 319 Mo. 1137, 6 S.W.(2d) 886 
No Kansas cases, but for “no” see, R.R. Co. 
v. Shaw, 63 Nebr. 380, 88 N.W. 508 





In an action for assault and battery: 
Justification 


Self-defense 


No Kansas cases, but see for “no,” Marigold 
v. Oft, 63 Nebr. 397, 88 N.W. 507 
Chapman v. Watson, 132 Kan. 324, 295 
Pac. 654 





In an action for malicious prosecution: 
No probable cause 


Abring v. White, 156 Kan. 60, 131 P(2d) 
699; cf. Kroger Baking Co. v. Hamlin, 193 
Ky. 116, 235 S.W. 4; Emler v. Fox, 172 Ky. 
290, 189 S.W. 469; Woodruff v. Paschen, 
15 Ohio App. 276 (that defendant acted on 
advice of counsel) 





In replevin actions, any defense whatsoever 


White v. Gemery, 47 Kan. 741, 28 Pac. 
1011; Street v. Morgan, 64 Kan. 85, 67 Pac. 
448; Dewey v. Bobbitt, 79 Kan. 505, 100 
Pac. 77 








In Other Actions 


In an action in ejectment: 
Title in defendant and right to possession 


Anything which will defeat the title of 
the plaintiff 


Wicks v. Smith, 18 Kan. 508; Wiggins v. 
Powell, 96 Kan. 478, 152 Pac. 765; Vanek v. 
Vanek, 105 Kan. 388, 184 Pac. 731 

Supra, and, Taylor v. Donley, 83 Kan. 646, 
112 Pac. 595; Gibson v. Plummer, 85 Kan. 
226, 116 Pac. 618 





In broker’s action for compensation: 
That defendant had sold !and to another 
before the plaintiff found a purchaser 
That plaintiff was secretly in the employ of 
the vendee 
That plaintiff was unfaithful to the de- 
fendant 


x 


x 


Putnam v. King, 96 Kan. 114, 150 Pac. 523 


Schwartze v. Meschke, 92 Kan. 650, 141 
Pac. 175 


x Sullivan v. Darratt, 83 Kan. 799, 109 Pac. 777 
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THE INCOME TAX CONSEQUENCES OF 
JACKPOTS ON THE AIR 
By HAROLD Q. LONGENECKER, 3 L. 


Radio gift programs, which have shown a large increase in the past year, 
received a slight set-back as they began grooming themselves for the vast fall 
and winter audiences, but in spite of the warning sounds issued by the Federal 
Communications Commission (FCC) most sponsors feel that they can mold 
their programs to come within the new regulations without material altera- 
tions. Radio networks are already taking steps to curb some practices of the 
“give-aways” under new provisions of the National Broadcasters Code effective 
January 1, 1949. NBC and Mutual chose to bar further “‘give-away” programs 
until the FCC decided what type of show is a lottery. (Newsweek, September 
27, 1948, p. 50; Newsweek, August 16, 1948, p. 52 and Broadcasting, August 
9, 1948, p. 21.) Not only have these various types of gift programs increased 
in number but the prizes they offer to the lucky winner have increased in 
amount as well. A conservative estimate of the current yearly jackpots places 
the value of the merchandise, money and services at $7,000,000. (Radio Best, 
September, 1948, p. 47; Mercury, October, 1948, p. 22.) These programs, 
many of which offer individual prizes running into thousands of dollars, may 
raise a tax problem with which the winners must cope. 


The Washburn case (5 TC 1333) held a $900 gift, a small amount com- 


pared to some of the present programs, won by the petitioner from the Pot O' 
Gold program to be an outright gift. (See “Pot O’ Gold in the Tax Court,” 
October, 1946, Taxes.) In that case the petitioner was sitting at home, not 
listening to the radio, when the telephone rang and she was told she had won 
the money. The petitioner did not endorse the product, she did not give a 
= nor did she appear on the program at a later date. The Tax Court 
stated: 


“Under the above set of facts we conclude without difficulty that the $900 received 
by the petitioner was an outright pif , without any of the earmarks of income. The 
sum was not gain from capital, for the petitioner employed no capital; nor from 
labor for petitioner contributed no labor; nor from combined. It came to 
petitioner without expectation or effort. It was not the result of a wager. The 
receipt of the payment involved no subsequent obligation on petitioner's part and 
petitioner in no wise undertook to justify the payment by appearing on the pro- 
gtam or authorizing the use of her name in advertising the fact or receipt. She 
gave no endorsement of the product. 

The telegram accompanying the draft in payment denominated the payment an 
‘outright cash gift.’ We think this correctly Sneed the payment a accord- 
ingly hold that it did not constitute income to the petitioner.’ 


To those who have followed the radio programs over the past several 
years it is clearly evident that the gift programs have undergone many changes 
in addition to their increase in numbers and the amount of prizes offered. The 
method of conducting the program has been the most obvious change. The 
old programs such as the Pot O’ Gold merely required that the telephone be 
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answered. There were no questions to be answered as a condition to winning 
the prize nor was an endorsement of the sponsor's product or a testimonial 
or a future appearance on the program required of the winner. How different 
in this respect are the present major programs? Most of them require that a 
question or a series of questions be answered by the contestant (Break the Bank, 
Take It or Leave It); some require the voice of a well-known personality to 
be identified (What’s My Name) and others require a selection played by the 
orchestra to be named correctly (Stop the Music). 


The above patterns and their modifications are applicable to most of the 
gift programs on the air today and the emphasis is placed mainly on the con- 
testant’s participation in the program rather than an effort to entertain the 
listening audience as the first gift programs usually did. 


The problem is to determine to what extent, if any, contestant participa- 
tion in the present programs has taken the prize out of the gift category and 
made it taxable income to the winner or, to put it another way, will the appli- 
cation of section 22 (a) of the code to the facts of each case bring the prize 
within the provisions of the section which states gross income includes gains 
derived from compensation for personal service of whatever kind and in what- 
ever form paid. 


Payments for personal services may be income even though the services 
rendered are small and the payment is greatly in excess of any legal obligation 
to pay. Another point worthy of consideration is the fact that officers of a 
corporation are not usually authorized to give away the corporate assets and 
there is a strong presumption that payments made to contestants through the 
corporation’s advertising program are income to the recipient and not gifts. 
The answer most generally lies in the intention of the parties and an exam- 
ination of the accounts of the sponsor would probably show that the prize 
was carried as an advertising or business expense. 


A situation similar to this arose before the era of commercial broadcast- 
ing and involved a corporation operating a chain of restaurants. The res- 
taurants gave a ticket with each meal purchased and at the end of every six 
months an automobile was given away to the customer holding a ticket bear- 
ing the winning number. It was ruled that the corporation could deduct the 
cost of the automobile as a business expense, and that the winner derived 
taxable income by the acquisition of the car in an amount equal to the fair 
market value of the car at the date of its acquisition. (II 1667 CBII-I January- 
June 1923, p. 83.) Another prize contest of the same era, this one sponsored 
by a newspaper, required the contestant to identify pictures of cities or towns 
taken from throughout the United States. The entire amount received by the 
participant was ruled as taxable income since it was paid in consideration of 
her compliance with conditions under the terms of which she aided the news- 
paper in its scheme of advertising. (II 1651 CBII-I January-June 1923, p. 54.) 


A more recent case and one which is of interest to the legal profession 
held that the Ross Essay Prize for 1939 awarded by the American Bar Asso- 
ciation to petitioner in the amount of $3000 was a gift. (McDermott v. Com- 
missioner, 150 F2d 585 reversing 3 TC 929.) The court stated that no person 
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unversed in legal technicalities would be likely to say that it paid $3000 for 
the essay which petitioner wrote. In plain English the Association gave the 
petitioner the prize. The fact that the Commissioner had never collected taxes 
on Nobel prizes, Guggenheim fellowships, Rhodes scholarships, or any of the 
many other scholarships and prizes of this type which have long been awarded 
on a competitive basis to scientists, scholars and students was given great 
weight in determining that the prize was not taxable as income. 

At first glance it may be difficult, if not impossible, to distinguish prizes 
received by a scholar as the result of his works in his field of endeavor and 
prizes received by contestants in radio, newspaper and magazine contests. The 
motive of the recipient might be a ground for classification. In a majority of 
cases it is probably true that the scholar does not submit his work with the 
idea of winning a prize uppermost in his mind while the undoubted motive 
of most contestants on the prize program is to win a prize. True, even though 
the scholar’s aim is to receive recognition, the fact that he submitted the work 
to an association offering a prize might be indicative that he is not adverse to 
receiving it. While there are large prizes offered on both sides it may be 
pointed out that prizes offered to scholars are in most instances smaller than 
contest prizes and the prize winning work of the scholar may be but a step to 
greater tangible rewards which will come under the taxing statutes in the 
future so that the tax burden is eventually evened. Certainly the commercial 
aura does not surround the prizes offered for scholarly efforts and the benefits 
to the public resulting directly or indirectly from these efforts should justify 
their non-taxability. Moreover, associations intend their prizes to be gifts 
while as previously pointed out the sponsors of the “give-away” programs 
charge the cost to business expense on their books. 


It is the commercial prize program with which we are most interested 
because they are more common and affect a larger segment of the taxpaying 
public; and since most of the programs have departed from the pattern of the 
Pot O’ Gold show it becomes necessary to re-examine them to determine 
whether the decision of the Washburn case is still applicable. The facts of 
that case indicate that the winner must not exert the slightest amount of 
effort or do the smallest amount of work to win. If there is any work done 
or personal service rendered then the prize will be income within the broad 
scope of section 22 (a). The new type programs by placing such emphasis 
on the contestant, requiring him to answer questions or perform acts for the 
benefit of the audience and ultimately the sponsor’s product, have made the 
ptize a compensation for personal service rendered by the contestant to the 
sponsor in furthering the latter’s advertising campaign. Viewed in the light 
of present code provisions and the manner in which the programs are con- 
ducted it would seem quite clear that the prizes received are taxable income 
to the winners. 


SOME PROBLEMS AND PROCEDURES INCIDENT TO TERMINATING 
CONTESTANTS TAX LIABILITY 


Let us assume the contestant has won a prize and see what effect it has 
on him as a taxpayer. The first thing a prize winner in this situation should 
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do is file an amended declaration of estimated tax under provisions of section 
52 (d) (2) of the Code. At the end of his taxable year he should then file 
his return and pay his tax in the regular manner. It is only where the Com- 
missioner feels that the value of the prize has not been properly reflected in 
the return that he will assess a deficiency and proceed to collect it. 


On the part of the taxpayer no problem is more difficult of solution than 
the determination of value where the equivalent of cash has been received as 
income. In general, all methods of proof are relevant which would influence 
any reasonable person in arriving at a determination as to the fair market 
value of the prizes received. (Oahu Sugar Co. Ltd., 13 BTA 104; James 
Couzens, 11 BTA 1040) The Supreme Court in Adams Express Co. v. Ohio, 
166 U.S. 185, 41 L. Ed. 965, 17 S. Ct. 604 (1897) stated that it is a cardinal 
tule never to be forgotten that whatever property is worth for purposes of 
income and sale it is also worth for purposes of taxation. It is also a maxim 
that the valuation of property shall be made in the light of the facts and 
circumstances as known at the date of valuation. It does not necessarily mean 
what is usually referred to as a “normal market.” Strikes, panics, wars and 
the like affect the market price of property; the market price as influenced by 
all these factors is the market value as of that time, however much out of 
line it may be with the normal or average values. (See Mertens, Chapt. 59, 
Vol. 10) 


The winner might wish to terminate his tax liability by resorting to a 
closing agreement. The subject of closing agreements is of considerable 
importance to both the taxpayers and the government, in that such agreements 
provide the only method for finally closing a tax controversy. Provisions for 
closing agreements have been contained in the revenue acts since 1921 and 
are now incorporated in section 3760 of the Code. (Mertens, Law of Federal 
Income Taxation, Chapt. 52, Vol. 9) 


Section 3761 of the Code provides that the Commissioner may com- 
promise any civil or criminal case arising under the internal revenue laws 
prior to reference to the Department of Justice for prosecution or defense. 
It has generally been considered that the authority to compromise taxes legally 
due is limited to insolvent taxpayers but the question seems to be unsettled and 
the authority somewhat doubtful. The Code makes no mention of solvency 
or insolvency and it is difficult to see why section 3761 would not apply to 
solvent taxpayers as well. (Mertens Chapt. 52:29 Vol. 9 p. 481) 


Under the provisions of section 146 of the Code, if the Commissioner 
finds that a taxpayer designs to depart immediately from the United States, 
or to remove his property therefrom he may declare the taxable period for 
such taxpayer immediately terminated and cause notice of such finding and 
declaration to be given the taxpayer, together with a demand for immediate 
payment of the tax for the taxable year so declared terminated whether or 
not the time otherwise allowed by law for filing a return and paying the tax 
has expired; and such taxes thereupon become immediately due and payable. 
(Mertens Chapt. 49:114-115 Vol. 9) If the taxpayer elects to pay the short 
term tax he may at the end of the year compute his tax for the whole year 
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and recover any refund which may be due him. (GCM 117195, CB XV-2, 
p. 107) 


Under the provisions of section 273 of the Code the Commissioner can 
make a jeopardy assessment if he believes the collection of the tax will be 
jeopardized by delay. This section grants him broad discretionary power and 
the grounds for making the assessment are not subject to review. (Brown- 
Wheeler Co., 21 BTA 755; White Oak Gasoline Co., 6 BTA 941; Witt 
Franklin, 8 BTA 977; James Couzens, 11 BTA 1040) As a practical matter 
jeopardy assessment is seldom resorted to unless the Commissioner finds that 
the taxpayer is about to depart from the United States or do other acts tend- 
ing to obstruct the collection of the tax. 


It remains to be seen just what the future will hold for these radio “give- 
away” programs and their fabulous prizes. Regardless of their fate on the 
airways it is fairly certain that we will always have them with us through 
their old medium, the newspapers and magazines, where the winners will be 
subject to the same tax consequences. 
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Journeying. During November I visited quite 
a few courthouses in the deep and not so deep 
south. I saw beautiful buildings, energetic and 
slow-moving judges. Dignity and some lack of 
it. One court particularly interested me. The 
building was an elegant one and strangely 
enough it was in a state that has produced so 
many political fiascos during the past years and 
in the half-million populated city of Birmingham. 

The Judge. A fine-looking man, well in his 
fifties with 26 years of judicial service behind 
him. And what do you think I found? He was 
sitting in the well or floor of the court room 
of the Circuit Court, listening to pleas of the 
attorneys, who sat across the table from him 
arguing a compensation case. As they finished, 
Judge J. Russell McElroy began delivering his 
opinion on a case identical with one I had 
decided some ten years ago and which was 
subsequently upheld by the Kansas Supreme 
Court. 


Suspense. I held my breath. Would he 
affirm the Kansas courts? He did. As he fin- 
ished, the lawyers moved out. Then the judge 
very carefully explained to the plaintiffs why 
they could not win the case. Even the losers 
seemed happy and court adjourned. 


A Surprise. The judge was an active “Y” 
man and Geo. Kassabaum, formerly “Y’’ secre- 
tary in Wichita and now the same in Birming- 
ham, introduced me. As the judge took us into 
his chambers the first thing he did was to 
teach across his desk and pull out several issues 
of the Journal of the Bar Association of the 
State of Kansas. Turning the pages he pointed 
to ‘Fireside Chats” and said, “You are some- 
what of a philosopher as well as a lawyer and 
judge.” Then he took us through their fine 
law library, told us how he consulted Kansas 
decisions, finding fault only with our rules of 
evidence in sex cases. You see, Judge McElroy 
has recently authored a complete book on Ala- 
bama rules of evidence. So he is an authority 
on evidence. 

Jurisdiction. Alabama circuit courts are 
courts of original jurisdiction, with scarcely 


any appellate jurisdiction, so he told us. They 
are courts that get down where the people live, 
and this judge evidently knew how to do just 
that thing and do it well, at the same time 
being an authority on law and evidence. Per- 
haps that is enough for this issue of the Journal. 


Ethics. Someone, maybe a lawyer, waggishly 
said, “Another thing a person can’t keep on an 
empty stomach is ethics.” There are two kinds 
of lawyers who are peculiarly surfeited with a 
high degree of professional ethics. There is 
the young man, just out of law school, and who 
has not yet rubbed elbows with the profession; 
and the elder lawyer who has by some means 
succeeded to a large and valuable practice and 
whose only worry is that his stomach sometimes 
gets too full. In between is the man fighting 
for existence, for position, for business and for 
success and not always too exacting as to how 
he attains either. 


The Civil Code. At a recent meeting of the 
Wichita Bar Association Hon. Austin M. Cowan, 
just fresh from six months on the Supreme 
Bench, in a well-prepared address, warned us 
not to be too hasty about adopting the Federal 
code in the state, thus taking issue with T. M. 
Lillard, president of the State Association. In 
effect he said we do not want to have to forget 
and learn all over what we know about the 
civil code. It’s worth discussing and thinking 
about. 


Pre-Trial. He also took us into the intricacies 
of pre-trial work as practiced in Federal courts. 
He told us that we had better be as thoroughly 
or more prepared before going into a pre-trial 
conference than we would be for a regular trial. 
My conclusion from his remarks was that in the 
hands of some judges pre-trial is a wonderful 
instrument for brevity and justice but in other 
hands may become tyrannical in operation and 
subversive to the best interests of clients and 
proper solution of legal problems. After such 
a proceeding is over, he said, there is not much 
left for the actual trial, if any. He, however, 
favors pre-trial, properly administered. 


Operation. There is more pre-trial work 
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being done in state courts than we realize. In 
many cases it is a very successful proceeding, 
but not always understandable by the client. As 
Judge Cowan warned, often lawyers are not 
properly prepared considering it as only pre- 
liminary. 


Child Negligence. It is always dangerous to 
discuss a case without seeing more than a brief 
statement of the facts. But this may be sufficient 
to consider the child and contributory negli- 
gence as a jury question. It seems in a recent 
decision, 354 Pa. 403, 174 A.L.R. 1166, the 
court held that where a twelve-year-old was 
riding on the tail gate of a truck in violation 
of a statute and was thrown from the truck 
when it passed over a hole in a city street, that 
the child was guilty of contributory negligence 
per se and the trial court committed error in 
submitting the question to a jury. Is this con- 
trary to Kansas decisions and what should the 
tule be? 


When Is a Child? Most Kansas decisions 
seem to concern children about nine years old 
or younger. We naturally turn to 39 K. 531, 
Syl. 4, wherein is quoted 32 U.S. 402. “Of a 
child of three years of age, less caution would 
be required than of one of seven, and of a 
child of seven less than one of twelve.” A 
later one, Mitchell v. Foran et al, 143 K. 191 
at p. 540: “Still more emphatic is the rule that 
such situations present jury questions of con- 
tributory negligence where the injured persons 
are children of tender years.” All of which is 
sufficient to start one thinking and upon which 
to base a few remarks. 


What Age If Any? It’s quite common for 
speakers to consider that the average audience 
has an average intelligence of a twelve or 
fourteen-year-old. That doesn’t mean that all 
twelve-year-olds have the intelligence of an 
average twelve-year-old. Jesus was found dis- 
cussing deep theologica! problems with his elders 
at twelve. Some youth are ready for high school 
at twelve, some not ready at eighteen. Who 
shall fix the line? Shall a judge arbitrarily 
say that the act of a twelve or fourteen-year-old 
is contributory negligence per se, or shall a 
jury take into consideration age, knowledge, 
circumstances, abilities, etc., as shown in the 
evidence and determine the question? Certainly 
every child is an individual case requiring sep- 
arate consideration and whose consideration 
should it be? The trial judge or the jury? 


These Days. Another and a very different 
problem enters into the question. Without 
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doubt children of ten or twelve are today as 
a rule, farther advanced than they were a 
quarter century ago and much more able to 
care for themselves. Whether they do, or not, 
is another consideration. Should the tendency 
be to make them more responsible, or as a 
matter of fact, are they more dependent on 
others than they were. If you watch school 
children of these ages crossing a street you 
may be inclined to the latter view. Perhaps 
contributory negligence chargeable to minors is 
not such a simple matter. 


Intoxicating Liquor. I'm classed as a dry, 
but I certainly hope the legislature does not 
establish local option. It was a misfortune to 
live under such an arrangement in youthful 
days with the neighbors continually fighting 
each other and never solving anything. All it 
accomplished was turmoil. All those who ex- 
pected their taxes to be lowered by changes in 
the liquor laws may as well forget it. That's 
something that doesn’t happen any more than 
having liquor stores stops boot-legging or moon- 
shining. Two dreams that will always be 
dreams. 


War Criminals. Your thought on this matter 
is invited in short statements for this column. 
If we should follow the advice of certain per- 
sons and strike out to destroy Russia with atom 
bombs and fail, would our leaders under inter- 
national decisions be war criminals subject to 
the death penalty? Is that good law? Will 
future generations live to regret our post-war 
court decisions? If it’s possible, while yet so 
near the horrors of war, lay aside your hates 
and prejudices and say what you really think. 
Remember, law is progressive; it develops with 
the centuries, and these decisions may be right. 
What do you think? 


Parent and Child. In a progressive Tennessee 
city, I heard a judge say to a father: “If you had 
licked your child the law wouldn’t have had to 
lick you.” He was giving the New Look to the 
juvenile laws. Yet one can’t help wondering 
whether he was right. Of course, punishment 
is a good thing at times for father or child. 
But could it be possible that we may go too far 
in our eagerness to fine a victim. Society is 
very complex today. You grandfathers had a 
quite different problem from that of your sons 
and daughters. No two children, even in the 
same family, are alike. No two fathers are 
alike. How are you going to run them in a 
groove and say the parent was wrong? Laws 
can never rear children. 
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Max Anderson of Lincoln, Neb., for- 
merly of Beloit, Kansas, died in Denver 
and was buried in Lincoln August 19th, 
where he had made his home for 23 years. 


Harry Crow has a cozy little office in 


Tulsa, Okla. He went in with his father. 
Harry is a June graduate from K.U. Rollie 
Immett is settled in Pittsburg, Kansas. 
Maurice King is in Chanute with an office 
in the suite of John McCall, who was in 
Kansas City when I was in Chanute 
recently. 

Bob Briely is in with Joe Balch at 
Chanute. Both are very happy with the 
arrangement. Joe says he can now get 
away to vacation with his family. 

Dick Carpenter has closed up shop in 
Chérryvale and gone over to take the 
Junior place in the Keller, Burnett & 
Wibbert office at Pittsburg. 

Sylvan Bruner’ and wife are touring 
South America. They expect to be gone 
about six weeks. Pete Farabi is vacation- 
ing in Arkansas, which leaves Morris 
Matuschka to stand pretty much on 
his own. 

Perry Owsley checked me on a previous 
article. I had him in as Police Judge. 
This was an error on my part. He is jelae 
of the City Court. Sorry, Perry. 

_ Leonard McAnarny is opening an office 
in Osage City. He just finished up in 
June, bought a set of books and is start- 


ing out on his own. Good luck, Leonard! 

Jerry Cauldwell is opening an office in 
Sedan, Kansas. I made a trip in to see 
him, but got there thirty days before he 
did. He hadn’t opened up yet. 

Jim Boyd has gotten started at Larhed 
—another boy went home to show the 
home folks his wares and chattles. From 
what I hear he can do it. 

Ken Moses has gone in with Walter 
Griffin at Marysville, Kansas, under the 
firm name of Griffin and Moses. 

Vince O'Donnell reports prosperity and 
fine treatment from the Ellsworth folks. 

Bob Mason of Bartlesville has been ap- 
pointed Deacon of the First Christian 
Church in that city. Bob says he finds 
the work interesting as well as informa- 
tive, and hereafter he should be addressed 
as Deacon Bob. 

George Wingerson has opened up a law 
office over in North Topeka, I haven’t met 
George but must run over and check up 
on him, I understand North Topeka is 
coming into its own. 

Stew Bloss has returned to Winfield, 
Kansas, is back in the old office with 
George McNeish, strange how Kansas 
claims its own and the boys do come back. 

Marion B. Mathews has opened an 
office in Winfield with Lawrence Christen- 
son who has just been nominated on the 
Republican ticket as County Attorney. 

Bill Howard has himself entrenched in 
the Cunningham & Walker office, he seems 
to be progressing well under the watchful 
eye of Miss Carroll Cunningham who, as 
I gather, sort of runs the office. 

Jack Renn has been knocked out for a 
while but he is back now in all his glory, 
says Arkansas City needs him. 

Tam Boyle bought a new Cadillac car 
and is en route to Colorado. W. L. Cun- 
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ningham says he would to Colorado 
just to tide’ in Tam’s ee ae if he had 
an invitation. 

Jim McKay of El Dorado was in Win- 
field trying a case before Judge Faulconer 
the first week in August when everyone 
including the Judge should have been on 
vacation. I understand Jim has just been 
appointed to the Board of Law Examiners. 

om Lillard steps down, Rusty Cossman 
goes on as Secretary and Treasurer. 

Mrs. Hal Black has had a very bad time 
with arthritis, but think she is slowly re- 
covering, much to Hal’s delight, it seems 
to have been as hard on Hal as it was on 
Mrs. Black. 

Chet Stevens was in Topeka on business 
the latter part of January, he rode into 
Kansas City with Jay Botts of Coldwater 
and me, we had a good visit en route. 
Emmett Blades and Bill Hook of Wichita 
came up on the same train. I ran into 
Larry Weigand on the Streamliner from 
Kansas City to Wichita, we also had a 
nice visit. 

Darryl Sparks of St. Marys has a new 
office, one he acquired by purchase, a 
newly remodeled building on the north 
side of the street where he has a well-fitted 
office to his own liking and design. 

Howard Harper of Junction City is con- 
fined to a hospital in Kansas City with a 
throat ailment. I understand it is nothing 
serious and Howard will be back on the 
job in the near future. 

Dave Wheeler and Ed Westerhouse are 
making preparations to take on the office 
of County Attorney. Ed goes in this week. 
Charlie Ward is going back to Peabody to 
resume the private practice. 

Randolph ter is planning on go- 
ing back to Marion, so Roger Morse says, 
to enter the office at the old stand where 
his father has been for so many years. 

As this is written there is a lot of specu- 
lation on the letter and ballot Beryl John- 
son sent out regarding the Federal Judge- 
ship, some say one thing some another, 
no two seem to agree, anyhow, it brings 
the matter to the attention of the Bar and 
out of it will come something definite. The 
Democratic meet in Topeka in Feb. will 
probably determine the issue one way or 
the other. 

Paul Schmidt of Wichita is just back 
from a three months’ vacation in Arizona. 
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Paul tells a lot of interesting things about 
the desert, he got back too soon, the win- 
ter weather hit just as he returned. 

Gene Pirtle, Ken Hiebsch and Joe 
Sheedy have all lined up with the Heibsch, 
Zacharias firm in Wichita. Looks like the 
boys are getting ready to branch out, they 
have offices all over the sixth floor of the 
Schweiter Bldg. 

Gene Villepigue has been sick for a 
month or more, flu I think, however, he is 
better now and at the office. 

Judge Hugh Means of Lawrence had 
quite a siege in the hospital back in No- 
vember, but he is out again now holding 
Court as usual. 

Pat Pedroja lost his brother just before 
Christmas. I saw Pat in Eureka, he and 
Mrs. Pedroja were making plans to go to 
Atchison to attend the funeral, sorry Pat. 

Don Musser announces the opening of 
an office for the general practice of Law 
on December Ist, 1948, Suite 6, Kimball 
Bldg., 1802 Main, Parsons, Kansas. Good 
luck Don. 

Hal Harlan has turned editor, author, 
critic and literary expert on things state- 
wide. I see he is writing copy for the 
Manhattan Mercury. 

Gerald Smith had an ugly time in the 
Vets’ hospital for about three months, he 
is out now but not completely recovered, 
he is having some trouble with one arm 
and leg, the operation was on his spine 
and left him partially paralyzed. 

Matt Guilfoyle of Abilene-died Thanks- 
giving day or the day after, my informant 
was not sure. Matt had a heart condition 
that had bothered him for some time, but 
seemed to get along until about two 
months ago when he was ordered to bed 
and wasn’t out again as far as I know. 
Matt had a lot of friends. Ed Crawford, 
Thornton Scott and Matt all went within 
five months of each other. 

John Warren who was with Kirke Dale 
and Don Hickman of Arkansas City is now 
associated with a Mortgage Co. at New- 
kirk, Okla., sorry to see you leave Kansas, 
John, but good luck. 

Olin Scott finally traded off his 1934 
Ford on a new 1949 Packard, one all 
dressed up with the new gimicks all over 
it, a compartment in the rear for his dogs, 
or is it for Frank Thies. I know Frank 
like all the rest of us, gets in the dog 
compartment occasionally. 
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I understand Judge Wilber Broadie has 
a new Packard as well as a retention on 
the Justice of the Peace Court in Winfield. 

Bill Attwater and Bob Allan, both of 
Wichita, have formed a yee with 
offices in the Wheeler, Kelly, Hagny Bldg. 

Ben Marshall of Lincoln has just let a 
contract for a new ground floor office, he 
went out as County Attorney in Jan., look- 
ing about for an office didn’t produce 
much, so he decided to build. 

Tweed Ross has himself all fitted up 
in the County Attorney’s Office at Beloit, 
he thinks he will get along from now on 
with the aid of all his friends and ac- 

uaintances. Lemoin Willett went out of 

e County office, opened his own office 
on a ground floor location, and says he is 
well pleased with the reception he has had 
so far. The new wire sound scribbler he 
has is a an invention, I had never seen 
one before, just to show me how it worked 
Lemoin recorded a telephone conversation 
I had with Lloyd Blooner of Osborne, it 
even recorded the telephone operator's 
voice, quite a gadget I would say. 

Harold Jordan of Beloit was in Man- 
kato the day I visited Beloit. 

Ray Haggert of Salina went into detail 
of what the Salina Bar hopes to accomplish 
in the way of a Public Relations Program, 
it sounded very interesting as well as prac- 
tical. Hope the Salina boys get together 
and make it work. 

Dick Deiscoll has moved down town 
from the Court House and in with Jerry. 
John Woelk has moved up to the Court 
House, incidentally, the Russell Court 
House has had its face lifted and looks 
like a new building from the outside. 


Bill Stonewall went in as County Attor- 
ney at Phillipsburg, I haven't heard 
whether he moved over to the Court House 
or is still in his private office. 

I had a nice visit with my co-editor 
Judge Ruppenthal one evening recently at 
Russell. Judge Ruppenthal is interested 
in this column and keeps his eye out for 
items of interest to the Bar, at times he 
has made quite a substantial contribution 
for which I am always grateful. 

Bert Falconer is one of the hardest men 
in Cowley County to catch, seems I miss 
him every time, much to my regret. 

Doyle White is taking over as City 
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is out. 

The Tax Institute in Wichita brought 
down a bevy of Notables from Lawrencce 
as well as from all over the State. Some 
of the boys who have no head for Tax 
matters and figures sent their girls, I no- 
ticed a dozen or more taking the course 
and making notes, it wouldn’t surprise me 
if they are not better at this Tax business 
than the men for whom they work. I am 
going to get a Junior partner some day, 
one with good strong legs to do the run- 
ning and good wind to climb stairs. 

Roy Nelson and Chet Ingles have 
formed a new partnership at Hiawatha 
with offices over Janes Bank where Roy 
has been for 15 years or more. 

Ralph Anderson has left Pratt, moved 
to Wichita to take a place with the Mu- 
tual Insurance Co., working out of the 
Wichita office. 

Burney Dunham and Charlie Henschel 
have dissolved their partnership at Cha- 
nute, each going on in the practice with 
— offices. Good luck to both you 

ys. 

Kansas Day started off Friday with an 
all-day session of the County Attorneys, 
about 40% turnover from a year ago. I 
didn’t check the attendance but think 
about 50 would catch it. I saw quite a 
few who came in on the trains. The Rock 
Island from the west ran seven hours late 
and caused some to miss the meeting. Ed 
Arn, along with the members of his staff 
were all there. Lew Richter and Dan 
Kain were both in attendance representing 
their respective Depts. Art Hogen went 
on as Secretary and Treasurer, the balance 
of the officers, I think, went up in the line 
of succession. 

The Kansas Day Festivities were cut 
short by the weather. I thought the at- 
tendance seemed very limited although I 
saw a great many lawyers, some had their 
wives with them. 

Dan — left Dale Corley and went - 
over with Green & Tate, that gives Garden 
City another three-man office. 

Another new firm with offices in two 
towns is Stevenson, Woleslagle, Gaston & 
Bush with an office at Sterling and one at 
Lyons. It is a good thing the boys didn’t 
attempt to use the full name of each of 
the members the youngest and latest being 
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Granville McCutcheon Bush, the third is 
the present County Attorney. 

Kenny Hodges lost his father at Mc- 
Pherson Jan. 27th. Dr. Hodges was a 
Dentist. Several weeks before his death 
he had taken Mrs. Hodges down to 
Wichita to enter a hospital for a rest and 
general check-up, it was while she was 
still there that Dr. Hodges passed on. Too 
bad, Ken, I know the Bar all express 
sympathy. 

Elmer Anderson of Clay Center lost his 
father in December at Lincoln, Nebr. The 
same expression goes for Elmer. 

Judge Bert Stovely gave a talk, ‘Hints 
to a County Attorney,” at the meeting in 
Topeka over Kansas Day. 

Sixty-five brave boys take the Bar on 
Febr. 14th at Topeka, a goodly list for a 
mid-season Exam. 

Joe Putt should be apprised of the im- 
portance of the Sedgwick County Bar to 
the efficient operations of the Santa Fe 
trains, and this is no small item. Ike Wil- 
liams, Claire Robb, Lew Hasty, Pat Pat- 
terson, Fred Aley, Vince Heibsch and my- 
self entertained the belated train with 
song, story and mild drink en route from 
Topeka to Wichita after the Kansas Day 
celebration had long since passed into his- 
tory. There was never a dull moment, we 
had fun. 

C. E. Russell is Probate Judge of Sum- 
ner County, taking over after Ford Har- 
baugh. C. E. is just out of K. U. 

I had a most enjoyable lunch, as guest 
of the Sumner Co. Bar, held after Court 
adjourned on Motion day, Febr. 1st. The 
whole Bar attended with the exception of 
John Potueck and Bill Ferguson who are 
Legislators now in Topeka, and Ed Hack- 
ney who is wintering in Florida. Thanks 
fellows, I'll come another time. 

The Sedgwick Co. Bar held their An- 
nual Meeting Febr. Sth, Saturday night. I 
understand Judge Bob Price, the last and 
newest member of the Supreme Court was 
the guest speaker. 

P. K. Smith went to Lawrence and To- 
= over Kansas Day, got snowed in at 

ewton on the return trip, left his car at 
Newton and finished the trip on the train. 

Hod Rich of Coldwater is almost a per- 
manent visitor at Wichita, Mrs. Rich is in 
the hospital and expects to be there an- 
other month. 
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Lew , as County Counselor of 
Sedgwick Co. has been a regular visitor at 
Topeka getting Bills through that effect 
the County, as well as making some prep- 
aration for the Ee flood control of 
the City, by needed Legislation. 

Justice Hoch’s death gives the guessers 
at the Bar another chance to name a Judge. 
The new Federal Judgeship seems to have 
relaxed some from its former high, how- 
ever, there is still some speculation on that. 

George Lemhbery of McPherson was a 
Wichita visitor Jan. 31st. Ellis Beaver had 
him in tow, looked like a Tax Angle to 
me from where I sat. 

A new firm rises and shines in Topeka, 
all youngsters in the practice. Garling- 
house, Shaw, and Hergenreter, with offices 
in the Capital Building and Loan. 

The Topeka Bar held a meeting of the 
officers that will be in charge of affairs, 
attendant the State meeting, which will be 
held at Topeka, May 26th, 27th, and 28th. 
At the meeting all details were planned, 
committees appointed, and the “show” 
which will be bigger and greater than 
ever, headed the list. 

I can promise ba now a real “grid- 
iron.” The Wyandotte boys are invited to 
set in on the “doin’s.” This I want to dis- 
cuss with June Vaughn the next time I 
can get over to Kansas City, Kansas, so 
he in turn can take it up at a regular 
meeting. 

John Williams closed his office in To- 
peka and is now in Germany with the 
army in civilian capacity. 

Bud Cornish opened up in the suite of 
Ralph Glenn along with Bartlow and 
Kreshe, all in Capital Loan Building at 
Topeka. 

Billy Waugh, Jr., is ye an office at 
Eskridge as soon as the house he is build- 
ing is completed, this is what has delayed 
the official opening of the office. 

A good many Wichita lawyers in To- 
peka during Legislature. Lew Hasty on 
county affairs, Fred Aley on city affairs, 
John Gerrity on a deal before one of the 
commissions. Francis Prosser on transpor- 
tation matters, Carl Smith on something 
very important, so he said. 

Hayden Addington, court reporter, so 
long with Judge Hungate of To is 
now with Judge Chandler of the Federal 
Court in Oklahoma City, as reporter. Hay- 
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den would be glad to see any of his old 
Kansas friends when they are in Okla- 
homa City. 

Bob Jones has quit as assistant city at- 
torney. Bob got himself elected as County 
Commissioner of Shawnee County, and his 
place is being filled by Pete Caldwell as 
assistant city attorney. 

The three district Judges of Shawnee 
have newly refinished offices in the court 
house. Beryle Johnson being the last and 


latest addition to the bench. 

Sixty-one good boys and one girl passed 
the Bar examinations, on the 14th, 15th 
and 16th of February. Another 100% 
class, no failures. Jim McKay said he ex- 
pected no other results since all the ques- 
tions were of the horn book variety. He 
would have thought otherwise, had he wet 
nursed the applicants around for a couple 
days like I da. Gosh! it was a relief for 
some of them to get through. 





The Latchstring Is Always Out! 


You'll find a real welcome 

at the Jayhawk; Topeka’s newest and finest hotel. 

* Convenient, Easy to find 
Location 


* 300 Modern attractive 
rooms 

* Air Conditioned Coffee 
Shop and Dining Room 


bd e and Theatre i 


HOTEL JAYHAWK TOPEKA 








and genuine friendliness awaits you 


* Reasonable, moderate rates 


* Complete Banquet and Ball 
Room Facilities — Roof 
en 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
‘Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


—.. _— 





Barney L. Allis, President Frank L. Ripple, Manager 




















Better Than Ever 


A Second Series of ALR 


MERICAN LAW REPORTS have 

served the legal profession since 1919. 

Its annotations have been the greatest 
timesaver in legal research available. 


Now greater speed and accuracy in re- 
search are furnished by ALR Second 
Series, which includes among other new 
features the following decided improve- 
ments: 


@A Summary appearing at the head of 
each reported case which will give you 
the salient facts and the over-all holding 
of the case in a few seconds’ reading time. 
@Each individual annotation will have 
at the start of the annotation a fact-word 
index of material therein. 

@A new “3 in 1” indexing service cumu- 
lated with each volume containing (1) 
a new paragraph digest, (2) a word index 
to annotations, and (3) Blue Book serv- 
ice which will give citations to supple- 
mental decisions as they appear in current 
reports for all annotations in ALR 
Second Series. 


This unique current law service, its in- 
formation made instantly available, is in- 
dispensable to the modern law office. 


Only once in a lifetime of practice comes 
the opportunity to subscribe at the very 
start of a great series. ALR Second Series 
is available at a very moderate cost. 


We have prepared a free brochure which de- 
scribes in detail the advantages of this new 
ALR Second Series service. Either associate 
publisher will forward this brochure together 
with our attractive charter subscriber offer. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N. Y. 
BANCROFT-WHITNEY COMPANY - - - San Francisco 1, California 











a pons BUG money 


When you spend it for electricity, of course! 
That important little penny will do any one of these 
things for you... 


It’s amazing what your electric penny buys 

in comfort and efficiency and real living values. 

It takes a lot of skill and experience — yes, 

and sound business management —to keep electrio 
service the biggest bargain in your budget today. 
(And this, remember, in spite of the rising costs 

of making and delivering electricity to you!) 

Truly, electricity does « lot for a little! 


© HELEN HAYES sters in the ELECTRIC THEATRE. 
Heer 1 every Sunday, CBS, 9 P.M., EST. 


Llectricity ts Cheeper 


anes 
KANSAS @@ ELECTRIC COMPANY 





This Tax Can Be Repealed 
| Without An 
Act of Congress 


—e— 


‘Your own tax experts probably never suspected its 
existence. Yet law offices have discovered that 
they’re paying it. 

Do not carry this extra tax law voluntarily,—at any 
time. It is a tax you can’t ignore—your adversary 
won’t let you. 

What is this tax? It’s the tax imposed by inefficient 
work—the waste due to inadequate control systems. 


Under pressure many law offices have discovered 
they’re paying this needless tax. 


It can be repealed the same way as streamlined pro- 
duction methods, reduced costs and simplified sys- 
tems turned waste into efficiency. 


Shepard’s Citations and its staff of analysts and spe- 
cialists have effected savings amounting to several 
thousands of dollars for many of America’s leading 
law offices as well as government agencies. 


Would you like to see an actual illustration? Write 
for a copy of “How to Use Shepard’s Citations” (75th 
Anniversary Edition). No obligation, of course. 


Shepard’s Citations 


Colorado Springs 
Colorado 


Copyright, 1948, by The Frank Shepard Company 











Do You Know 77? 
IT COSTS LESS TO BUY 





COSTS LESS TO. USE 
COSTS LBSS TO MAINTAIN 








THE MODERN 
GAS RANGE 


Tur Gas SERVICE Ca. 











